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HIGHLIGHTS for FEBRUARY 2021

SUPREME COURT DECISIONS

>

>

An absorbed entity in a merger is considered not dissolved prior to it obtaining a tax clearance,
but only for tax purposes. (Axia Power Holdings Philippines Corporation v. CIR, G.R. No. 230847,
October 14, 2020)

A taxpayer claiming for a refund of its unutilized input VAT from zero-rated transactions must
show that it has an excess input VAT over the output VAT. Prior years’ excess credits cannot be
used to offset the current output vat unless they are substantiated. (Total (Philippines)
Corporation v. CIR, G.R. No. 247341, November 18, 2020)

COURT OF TAX APPEALS DECISIONS

>

What is allowed to be appealed before the CTA is a denial or partial denial, not a grant, of a
claim for VAT refund. (Commissioner of Internal Revenue v. Northwind Power Development
Corporation, CTA EB No. 2151, January 21, 2021)

The presentation of both Foreign Articles/Certificate of Incorporation and SEC Certificate of
Non-Registration will ordinarily prove that an entity is a foreign corporation not doing business
in the Philippines, except when there is clear and convincing evidence that would prove
otherwise. (Amadeus Marketing Philippines, Inc. v. Commissioner of Internal Revenue, CTA EB No.
2137, January 26, 2021)

The taxpayer is allowed to introduce evidence in the judicial proceedings which was not
presented during the administrative proceedings, provided that the denial of the VAT refund is
not due to failure to submit complete documents despite notice or request. (CIR v. CE Luzon
Geothermal Power Company, Inc., CTA EB No. 2132, January 28, 2021)

Courts cannot grant a relief not prayed for in the pleadings or in excess of what is being sought
by a party to a case. (Ginebra San Miguel, Inc. v. CIR, CTA Case Nos. 8953 & 8954, February 1,
2021)

The rule under RR 12-99 that non-response to a notice sent by registered mail within the
prescribed period from date of the posting thereof in the mail is to be considered actually or
constructively received by the taxpayer presumes that the notice was sent to the correct
address. (CIR v. Vitalo Packaging International, Inc., CTA EB No. 2148, February 3, 2021)

DISCLAIMER: The contents of this Insights are summaries of selected issuances from various government agencies, Court
decisions and articles written by our experts. They are intended for guidance only and as such should not be regarded as a
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HIGHLIGHTS for FEBRUARY 2021

» The FAN /FLD must be received by the taxpayer or its authorized representative. (CIR v. Vitalo
Packaging International, Inc., CTA EB No. 2148, February 3, 2021)

» Domestic purchases of goods and services that were destined for consumption within the
ecozone are deemed exports of a taxpayer’s suppliers and should be free of VAT; hence, no input
VAT should therefore be paid on such purchases. (Wells Fargo Enterprise Global Services, LLC-
Philippines v. CIR, CTA Case No. 9849, February 8, 2021)

> If the BIR decided to enforce the collection of unpaid tax through judicial action, particularly
through the filing of a criminal charge before the DOJ, an assessment is not necessary. (People
v. Garcia, CTA Crim. Case Nos. 0-572, 0-573 & 0-610, February 15, 2021)

» Considering that the Court En Banc has appellate jurisdiction over decisions and resolutions of
the Court in Division, it follows that it also has the power to issue all auxiliary writs in the
exercise of said jurisdiction. (Commissioner of Internal Revenue v. Court of Tax Appeals - Second Division,
CTA EB No. 2062, February 16, 2021)

> Actions for tax refund or credit are in the nature of a claim for exemption and the law is not
only construed in strictissimi juris against the taxpayer, but also the pieces of evidence
presented entitling a taxpayer to an exemption must be strictly scrutinized and duly proven.
(Amadeus Philippines, Inc. vs. Commissioner of Internal Revenue, CTA Case No. 9664, February 22,
2021)

» A motion for reconsideration of the denial of the administrative protest does not toll the 30-
day period to appeal to the CTA. (B. Nevalga Enterprises Corp. vs. Bureau of Internal Revenue,
CTA EB No. 2171 (CTA Case No. 10159), February 19, 2021)

» The Rules of Court apply suppletorily to the CTA’s own rule. (Commissioner of Internal Revenue
vs. Amparo Shipping Corporation (CTA EB No. 2165 (CTA Case No. 9387), February 23, 2021)

» A taxpayer claiming a tax credit or refund has the burden of proof to establish the factual basis
of that claim. (Commissioner of Internal Revenue vs. Colt Commercial Inc. CTA EB No. 2163 (CTA
Case No. 9340), CTA EB No. 2164 (CTA Case No. 9340), February 22, 2021)

DISCLAIMER: The contents of this Insights are summaries of selected issuances from various government agencies, Court
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HIGHLIGHTS for FEBRUARY 2021

Before the collection of a deficiency tax, due process requires that the taxpayer must be
informed in writing of the law and facts upon which the assessment was made and be given the
opportunity to respond and contest the same. (EHS Lens Philippines, Inc. vs. Commissioner of
Internal Revenue, CTA Case No. 9924, February 23, 2021)

A MOA cannot be a valid substitute for the required LOA. (Exclusive Networks-PH Inc. vs.
Commissioner of Internal Revenue, CTA Case No. 9689, February 23, 2021.)

The filing of an administrative appeal before the CIR does not give the taxpayer a fresh 180-day
period, despite the lapse of the original 180-day period. (Larry E. Segaya vs. Commissioner of
Internal Revenue, CTA Case No. 9875, February 26, 2021)

To be entitled to refund or tax credit of input tax due or paid attributable to zero-rated or
effectively zero-rated sales, the requirements laid down in Section 112 (A) and (C) of the NIRC
must be satisfied. (MTI Advanced Test Development Corporation vs. Commissioner of Internal
Revenue, CTA Case No. 9690, February 23, 2021.)

BIR ISSUANCES

>

RMC No. 18-2021, January 27, 2021 — Clarification on the filing of BIR Form Nos. 1604-CF, 1604E and Other
Matters.

RMC No. 22-2021, February 18, 2021 — Reportorial Requirements on the Exemption from DST Relief for
qualified loans pursuant to RR No. 24-2020.

RMC No. 26-2021, February 24, 2021 - Extension of the submission of summary listing in relation to RMC
No. 22-2021.

RMO No. 8-2021, January 27, 2021 — New Policies and Procedures in the Issuance of Notice of Denial of the
application for compromise settlement cases.

SEC ISSUANCES

> SEC-0GC Opinion No. 21-01, January 18, 2021 — The 2 remaining members of the Board cannot fill-up the

vacancies left by the three (3) other members who all resigned, on the ground that the remaining 2 trustees
will no longer constitute a quorum of the Board.

DISCLAIMER: The contents of this Insights are summaries of selected issuances from various government agencies, Court
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HIGHLIGHTS for FEBRUARY 2021

BSP ISSUANCES

>

Memorandum No. M-2021-011, February 2, 2021 — Reclassification of Debt Securities Measured at Fair
Value to the Amortized Cost Category.

Memorandum No. M-2021-012, February 5, 2021 - Extension of Temporary Measures Implemented in the
Bangko Sentral ng Pilipinas (BSP) Rediscounting Facilities.

BSP Circular No. 1109, February 4, 2021 Amendments to the Regulations on Investments Management
Activities.

Circular Letter No. CL-2021-013, February 10, 2021 - Dissemination of AMLC Regulatory Issuances on the
Amendments to Certain Provisions of the 2018 Implementing Rules and Regulations (IRR) of the AMLA, as
amended.

Circular Letter No. CL-2021-015, February 17, 2021 — Announces the Celebration of Banker’s Institute of
the Philippines, Inc. (BAIPHIL) Training and Development Week.

IC ISSUANCES

>

Legal Opinion No. 2021-04, January 14, 2021 - Legal Opinion on Geographical Limitation in accordance
with IC Circular Letter No. 2020-109.

Insurance Commission Ruling No. 2021-01, February 5, 2021 — Guidance on the Application of PFRS
and Circular Letter No. 2020-22.

Circular Letter No. 2021-06, January 26, 2021- Guidelines on the Electronic Submission of Requests for
Investment Approval, Compliance with Security Deposit Requirements and Filing of Reportorial

Requirements.

Circular Letter No. 2021-09, February 16, 2021 — Guidelines on Electronic Commerce of Pre-need
Companies.

Circular Letter No. 2021-10, February 16, 2021 — Guidelines on Electronic Commerce of HMO Products.

Circular Letter No. 2021-11, February 17, 2021 — Guidelines on the Adoption of a Regulatory Sandbox
Framework for Financial Technology (FinTech) Innovations for HMOs and Pre-need Companies.
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An absorbed entity in
a merger is
considered not
dissolved prior to it
obtaining a tax
clearance, but only
for tax purposes.

A taxpayer claiming
for a refund of its
unutilized input VAT
from zero-rated
transactions must
show that it has an
excess input VAT over
the output VAT.

SUPREME COURT
DECISION HIGHLIGHTS

The SEC approved the merger of Marubeni Energy Services Corporation (MESC)
with Axia Power Holdings Philippines Corporation without the requisite tax
clearance submitted by MESC. On the issue of whether MESC had legal
personality to file the administrative claim for tax refund or tax credit with the
CIR, the CTA En Banc held that MESC ceased to exist when its merger with Axia
was approved by the SEC. Since MESC no longer had legal personality to do so,
no administrative claim can be considered filed, and no suit or proceeding can
be maintained in any court for the recovery of the tax.

Sec. 80 of the Corporation Code provides that one of the effects of merger is
the cessation of the separate existence of the constituent corporations. Hence,
upon approval by the SEC of the merger in this case, MESC's legal personality,
was dissolved. Secs. 52 and 235 of the Tax Code, however, provides that
corporations shall not be dissolved until cleared of any tax liability. Thus, the
Supreme Court (SC) held that MESC is considered not dissolved prior to its
obtaining a tax clearance, but only for tax purposes and thus had legal
personality to file a claim for tax refund or issuance of tax credit with the BIR.
Not only is this interpretation within the spirit of the NIRC, it is also similar to
Sec. 122 of the Corporation Code which allows a corporation whose corporate
existence has been terminated to nonetheless continue performing limited
activities for a period of three (3) years from its dissolution. If a corporation is
allowed to carry on certain activities for its own benefit and the benefit of its
stakeholders after dissolution, there should be nothing to prevent a
corporation from maintaining a limited existence if only to serve the public
interest in settling its tax liabilities. (Axia Power Holdings Philippines
Corporation v. CIR, G.R. No. 230847, October 14, 2020)

The core of the issue is the presence of the fourth requisite to validly claim a
refund or tax credit of unutilized input VAT, that is, whether the valid input VAT
attributable to petitioner's zero-rated sales has not been applied against its
output VAT liability. Taxpayer claims that there is no law or regulation requiring
that input VAT must first be proven to exceed output VAT for a claim of refund
to prosper.

The SC held that Section 110(B) of the NIRC, as amended, when taken together
with Section 112 of the NIRC, as amended, shows that a taxpayer must have
excess input VAT amount to cover its output VAT liability for the pertinent
period or periods to apply for a refund. In other words, a taxpayer claiming for
a refund of its unutilized input VAT from zero-rated transactions must show
that it has an excess input VAT over the output VAT. Moreover, a closer reading
of Section 112(A) of the NIRC, as amended, shows that the excess or unutilized
input VAT from zero-rated transactions may be refunded or credited to other
internal revenue taxes to the extent that it has not been applied against the
output tax. (Total (Philippines) Corporation v. CIR, G.R. No. 247341, November
18, 2020)
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COURT OF TAX APPEALS
DECISION HIGHLIGHTS

What is allowed to be
appealed before the
CTA is a denial or
partial denial, not
grant, of a claim for
VAT refund.

Cases involving only
questions of law,
between and among
departments,
bureaus, offices,
agencies and
instrumentalities of
the National
Government,
including GOCCs, shall
be submitted to and
settled or adjudicated
by the Secretary of
Justice (SOJ).

Taxpayer filed a Motion to Withdraw its Petition for Review of CIR's partial
denial of the former's claim for refund of excess and unapplied input VAT.
Alleging that while he did not have any opposition to the taxpayer's Motion to
Withdraw, the Court in Division should have resolved the merits of the CIR’s
counterclaim (i.e., that taxpayer's claim for refund should be denied in its
entirety, instead of being only partially denied at the administrative level). In
insisting that the Court in Division had jurisdiction to rule on its counterclaim,
the CIR argues that the Petition for Review filed by taxpayer pertains to the
entire decision issued by the BIR on its input VAT refund claim such that the
granted portion of said claim may also be adjudicated upon.

The CTA en banc ruled that Section 112(C) of the Tax Code expressly provides
that what is appealable before this Court is a full denial or partial denial of a
VAT refund claim. Thus, CIR cannot raise any issue on the granted portion of
the VAT refund claim. Since the right to appeal is a statutory right, matters and
issues that can be appealed are limited to those provided under the law.
Considering that a granted VAT refund claim is not one of those specifically
mentioned under Section 112(C) of the Tax Code which can be appealed before
the CTA, the Court cannot entertain any issue or question raised thereon.
(Commissioner of Internal Revenue v. Northwind Power Development
Corporation, CTA EB No. 2151, January 21, 2021)

Taxpayer, a government-owned and controlled corporation (GOCC), filed its
Petition for Review before the Court in Division, assailing the BIR's Decision
affirming the Final Decision on Disputed Assessment against taxpayer. The BIR
filed its Answer interposing that the case pertains to a tax dispute between
government agencies, including GOCCs, involving purely questions of law. In
such a case, the Secretary of Justice has jurisdiction to settle or adjudicate the
tax dispute.

The Court en banc held that the CTA has no jurisdiction to hear, try and decide
the petition filed by the taxpayer. Under Sections 66, 67, and 68 of Chapter 14,
Book IV of the Administrative Code of 1987, cases involving only questions of
law, between and among departments, bureaus, offices, agencies and
instrumentalities of the National Government, including GOCCs, shall be
submitted to and settled or adjudicated by the Secretary of Justice (SOJ).

In order to harmonize the seemingly conflicting provisions of the NIRC of 1997
and PD No. 242 (which is now embodied in Chapter 14, Book IV of the
Administrative Code of 1987), the Supreme Court has adopted the following
interpretation in cases involving disputed assessments, refunds of internal
revenue taxes, fees or other charges, penalties in relation thereto, or other
matters arising under the NIRC or other laws administered by the BIR, to wit:

DISCLAIMER: The contents of this Insights are summaries of selected issuances from various government agencies, Court
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Certificate of Non-
Registration will
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an entity is a foreign
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when there is clear
and convincing
evidence that would
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COURT OF TAX APPEALS
DECISION HIGHLIGHTS

1. As regards private entities and the BIR, the decision of petitioner is
subject to the exclusive appellate jurisdiction of this Court, in
accordance with Section 4 of the NIRC; and

2. Where the disputing parties are all public entities, the case shall be
governed by PD No. 242 where the dispute shall be administratively
settled or adjudicated by the Secretary of Justice, the Solicitor
General, or the Government Corporate Counsel, depending on the
issues and government agencies involved. (Philippine Pharma
Procurement, Inc. v. BIR, CTA EB No. 2096, January 25, 2021)

Note: (Dissenting Opinion of Ringpis-Liban, J.) The only way to harmonize two
(2) seemingly contradictory laws it to declare that when the controversy
between or among government offices, agencies and instrumentalities,
including GOCCs involve any of the matters listed in Section 7(a) of R.A. No.
9282, then it is the CTA who has exclusive appellate jurisdiction. All other
controversies between or among the aforementioned parties that do not
involve taxation matters or interpretation of the provisions of the NIRC of 1997,
as amended, may properly follow the procedure for administrative settlement
or adjudication of disputes laid down in P.D. No. 242 and the Administrative
Code of 1987. Thus, the instant Petition for Review should be granted.

The CIR argues that the Court in Division erred in not disallowing taxpayer's
sale of services to Amadeus IT Group SA on the ground that the latter is an
entity doing business in the Philippines. The CIR invokes the Court En Banc's
ruling in a previous case involving the same taxpayer.

The Court En Banc agrees with the Court in Division and the taxpayer that, as a
general rule, the presentation of both Foreign Articles/Certificate of
Incorporation and SEC Certificate of Non-Registration will ordinarily prove that
an entity is a foreign corporation not doing business in the Philippines.
However, an exception to this rule is when there is clear and convincing
evidence that would prove otherwise. To reiterate, one of the pieces of
evidence submitted by the taxpayer is its ACO Agreement which is replete with
provisions that signified Amadeus IT Group SA's participation in running the
marketing and distribution of the Amadeus System in the Philippines. Clearly,
the ACO Agreement paved the way for Amadeus IT Group SA, with the
taxpayer, to further advance its purpose to continually promote, market, and
distribute the Amadeus System in the Philippines. These and its powers fall
squarely under the definition of "doing business in the Philippines" under
Section 3(d) of Republic Act No. 7042. Hence, all sales of service rendered to it
do not qualify for VAT zero-rating. (Amadeus Marketing Philippines, Inc. v.
Commissioner of Internal Revenue, CTA EB No. 2137, January 26, 2021)
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The date of the post
office stamp on the
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registry receipt is
considered the date
of filing of a pleading
sent by registered
mail.
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a non-extendible
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doctrine only applies
for as long as the
period from the
discovery and

COURT OF TAX APPEALS
DECISION HIGHLIGHTS

As found by the CTA Third Division, taxpayer's administrative protest was
timely filed by registered mail on May 17, 2013. The CIR asserts that the
administrative protest was filed out of time, having been dispatched only on
June 19, 2013 as contained in the Certification by postmaster Mr. Quiogue.

The CTA en banc ruled that the administrative protest was timely filed. The
Certification was only with respect to the dispatch of said mail matter on June
19, 2013. Clearly, taxpayer's protest was filed through registered mail on May
17, 2013, notwithstanding its dispatch by the Post Office only on June 19, 2013.
This is in accordance with Section 3, Rule 13 of the Revised Rules of Court which
states that the date of the post office stamp on the envelope or the registry
receipt is considered the date of filing of a pleading sent by registered mail.
(Commissioner of Internal Revenue v. Lorenzo Shipping Corporation, CTA EB No.
1964, January 26, 2021)

The taxpayer separately filed three (3) Motions to Quash Information arguing
that the government's right to file an action has already prescribed. Acting on
the said Motions, the Court in Division issued a Resolution dated November 8,
2019 granting respondent's Motions and dismissing the subject consolidated
cases on the ground of prescription. Petitioner filed a Motion for
Reconsideration (MR) only on November 29, 2019.

The CTA en banc ruled that the petitioner filed its MR out of time. The Revised
Guidelines for Continuous Trial of Criminal Cases which is applicable to all
newly-filed criminal cases in the CTA, pertinently provides that a motion for
reconsideration of the resolution of a meritorious motion should be filed within
a non-extendible period of five (5) days from receipt of the adverse resolution;
otherwise, the said motion shall be denied outright. Considering that the
taxpayer's Motions to Quash Information are meritorious motions pursuant to
Iltem 111(2)(c)(v) of the Revised Guidelines, petitioner has a non-extendible
period of five (5) days from receipt of the adverse Resolution to file its motion
for reconsideration. (People of the Philippines v. Ulysses Palconet Consebido,
CTA EB Crim. No. 076, January 27, 2021)

The BIR filed a Complaint Affidavit with the DOJ on January 30, 2014 then
separately filed three Informations before the Court in Division on March 18,
2019. The taxpayer insists that the five-year prescriptive period for criminal
violation under the NIRC of 1997 began when the case was referred to the DO)J
for preliminary investigation.

The CTA en banc ruled that prescription had already set in when BIR separately
filed the three Informations before the Court in Division. The Supreme Court
has considered both the fact of discovery of the offense and the institution of
judicial proceeding for investigation and punishment as
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COURT OF TAX APPEALS
DECISION HIGHLIGHTS

institution of judicial
proceedings for its
investigation and
punishment, up to the
filing of the
information in court
does not exceed five
(5) years.

No evidentiary value
can be given to any
documentary
evidence that is
merely attached to
the records of the
case as the rules on
documentary
evidence require that
such documents must
be formally offered
before the Court

significant in determining the commencement of the five-year prescriptive
period of the Tax Code. It is likewise provided that the preliminary investigation
is considered a proceeding for investigation and punishment of a crime which
commences the period for prescription.

While tax cases are practically imprescriptible, such doctrine only applies for as
long as the “period from the discovery and institution of judicial proceedings
for its investigation and punishment, up to the filing of the information in court
does not exceed five (5) years". Considering that in the instant case, the period
from the filing of the preliminary investigation with the DOJ up to the filing of
the Informations before the Court in Division exceeded five (5) years, the BIR
is barred from instituting the subject tax cases against respondent. (People of
the Philippines v. Ulysses Palconet Consebido, CTA EB Crim. No. 076, January
27,2021)

Taxpayer argues that based on the evidence presented during trial, it was
shown that Petron passed on the excise taxes to the taxpayer and that Petron
paid said excise taxes to the BIR; thus, the taxpayer is entitled to a refund. The
taxpayer further contends that the Court shall recognize the BIR letter although
not formally offered in evidence because the said letter contains the BIR
Regional Office's finding on the payment of excise taxes by Petron.

The CTA en banc agrees with the findings of the Court in Division that the
taxpayer is not entitled to refund because it failed to prove that Petron paid to
the BIR the excise taxes due on petroleum products it sold to the taxpayer and
that the said excise taxes were substantially charged to and paid by the
taxpayer. The Court finds that the sales invoices, cash receipts, and accounts
payable vouchers supporting the ICPA-recommended amount of refund do not
show any indication that the fuel prices charged by Petron against the taxpayer
included the excise taxes imposed on the petroleum products. Neither did the
taxpayer offer its Supply or Sales Agreement with Petron which would show
that the amounts billed by Petron to taxpayer per the sales invoices are
inclusive of excise taxes. Moreover, the taxpayer failed to establish that Petron
actually paid the said excise taxes to the BIR.

As to the BIR letter, the Court en banc has declared that, being a court of
record, cases filed before it are litigated de novo, party-litigants must prove
every minute aspect of their cases. Indubitably, no evidentiary value can be
given to any documentary evidence that is merely attached to the records of
the case as the rules on documentary evidence require that such documents
must be formally offered before the Court. (Philippine Associated Smelting and
Refining Corporation v. CIR, CTA EB No. 2172, January 27, 2021)
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COURT OF TAX APPEALS
DECISION HIGHLIGHTS

A PAN delivered to a
different entity is not
an actual receipt of
the taxpayer under
audit and constitutes
a denial of such
taxpayer's right to
due process.

A general averment
that the taxpayer
failed to comply with
the invoicing
requirements cannot
supplant the findings
of the Court which
was a result of a
detailed examination
of the pieces of
evidence adduced by
the taxpayer

The CIR argues that the fact of mailing of the PAN was supported by the
corresponding Master List of Mail Matters and even a certification from the
Post Office. If indeed the onus probandi had shifted to the CIR, he maintains
his position that he has sufficiently proven with overwhelming evidence that
respondent indeed received the PAN in the due course of mail. The Court in
division found that a perusal of the Certification proves that the letter was
addressed and delivered to a certain Mindanao Sanitarium and Hospital.
Records reveal that the taxpayer and Mindanao Sanitarium and Hospital, Inc.
are two different entities.

The CTA en banc held that there is no actual receipt of PAN by the taxpayer. A
PAN is part of the due process rights of taxpayer. Absence of PAN renders any
assessment void. Taxpayer did not receive the subject PAN because it was
addressed and delivered to a different entity. Such omission by CIR constitutes
a denial of taxpayer's right to due process. Hence, the subject assessment is
void. (CIR v. Mindanao Sanitarium and Hospital College, Inc., CTA EB No. 2139,
January 27, 2021)

The CIR merely alleged that taxpayer is not entitled to the VAT refund granted
to it by the Court in division due to a supposed failure to comply with the
invoicing requirements under Sections 110 and 113 of the Tax Code. He did so
by merely quoting the legal provisions requiring such compliance but did not
specify which requirements taxpayer failed to comply. The CIR further argues
that the taxpayer should not be allowed to present evidence which were not
submitted at the administrative level.

The CTA en banc ruled that CIR's general averment that the taxpayer failed to
comply with the invoicing requirements cannot supplant the findings of the
Court which was a result of a detailed examination of the pieces of evidence
adduced by the taxpayer. In order for CIR to reverse a factual finding made by
the Court, he must pinpoint specific competent evidence showing the contrary.
The Court’s findings are accorded the highest presumption of regularity which
can only be overturned by clear and convincing evidence. (CIR v. CE Luzon
Geothermal Power Company, Inc., CTA EB No. 2132, January 28, 2021)
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The taxpayer is
allowed to introduce
evidence in the
judicial proceedings
which was not
presented during the
administrative
proceedings,
provided that the
denial of the VAT
refund is not due to
failure to submit
complete documents
despite notice or
request.

Sending of a notice of
assessment to the
taxpayer's old office
address, despite the
BIR's prior knowledge
of its new principal
place of business, is
tantamount to a
failure in service of
the assessment,
thereby making the
assessment invalid

COURT OF TAX APPEALS
DECISION HIGHLIGHTS

The taxpayer’s VAT refund claims for the first, third, and fourth quarters of
taxable year 2003 were deemed denied due to inaction by CIR. On the other
hand, the VAT refund claim for the second quarter of TY2003 was denied by
petitioner allegedly because it was carried over to the succeeding periods. The
Court considered all of the evidence presented by taxpayer to substantiate its
claims for VAT refund for the said periods even though these have not been
presented before the CIR at the administrative level. The CIR argues that the
taxpayer should not be allowed to present evidence which were not submitted
at the administrative level.

The CTA en banc discussed that a distinction must be made between a) an
administrative VAT refund claim that was dismissed due to failure to submit
complete documents despite notice or request; and b) administrative VAT
refund claims that were either deemed denied due to inaction or denied by CIR
other than due to failure to submit complete documents despite notice or
request. In the first instance, a taxpayer-claimant must show this Court during
the judicial proceedings not only his entitlement to a VAT refund under
substantive law, but that he also submitted complete documents as requested
by CIR. In the second instance, a taxpayer-claimant may present all evidence to
prove its entitlement to a VAT refund, and the Court will consider all evidence
offered even those not presented before CIR at the administrative level. In this
case, since the denial of the VAT refund is not due to failure to submit complete
documents despite notice or request, the Court may consider all evidence
presented by taxpayer in the judicial proceedings to support its claim for VAT
refund (CIR v. CE Luzon Geothermal Power Company, Inc., CTA EB No. 2132,
January 28, 2021).

Taxpayer's old address was at Pasig City. In 2009, a BIR Certificate of
Registration was issued to the taxpayer indicating its registered address as
Binan Laguna. The BIR indicated taxpayer's old address in the subject PAN, and
the FLD. Taxpayer points out that there was no proper service of the originals
of the PAN and FLD /FAN since the said notices were received by it, not through
the CIR, but through its former landlord.

The CTA ruled that sending of a notice of assessment to the taxpayer's old (and
therefore improper) office address, despite the BIR's prior knowledge of its
new principal place of business, is tantamount to a failure in service of the
assessment, thereby making the assessment invalid. As early as 2009, CIR
already had knowledge of taxpayer's new address in Laguna. if the taxpayer
fails to inform the BIR of its change of address, any communication previously
sent to its former legal residence or place of business shall be considered valid
and binding for purposes of the period within which to reply. Conversely, if the
taxpayer does his duty and duly informs the BIR of its change of address, then
any communication sent to its old address becomes invalid and tolls the period

DISCLAIMER: The contents of this Insights are summaries of selected issuances from various government agencies, Court

decisions and articles written by our experts. They are intended for guidance only and as such should not be regarded as a

substitute for professional advice.




Taxpayer should
secure VAT-registered
official receipts from
the third-party
service providers
relative to
reimbursable
expenses in order for
the former to claim
the related input tax.

Courts cannot grant a
relief not prayed for
in the pleadings or in
excess of what is
being sought by a
party to a case.

COURT OF TAX APPEALS
DECISION HIGHLIGHTS

within which the taxpayer is given to reply. Furthermore, CIR failed to establish
that the landlord who received the notices in the former premises and old
address of Petitioner was, in fact, an authorized representative of taxpayer in
accordance with Section 3.1.4 of RR 12-99. (Resource One Corporation v. CIR,
CTA Case No. 9423, January 29, 2021)

To support its claim for refund of input tax, the taxpayer presented non-VAT
official receipts from NGCP containing a statement that "[t]his document is not
valid for claim of input taxes except for VAT on ancillary services collected for
the account of other third-party service provider."

The CTA disallowed the input tax on purchases of services from NGCP because
these are supported with non-VAT official receipts. If NGCP collected from the
taxpayer the payment and the corresponding VAT on account of other third
party service providers, NGCP and such third party service provider should have
nonetheless complied with the conditions laid down in RMC 9-2006 which
specifically requires that VAT registered official receipts be issued in the name
of the ultimate customer in order for the latter to claim the related input tax.
Accordingly, the taxpayer should have secured VAT-registered official receipts
from the third-party service providers relative to such reimbursable expenses.
(Maibarara Geothermal, Inc. v. CIR, CTA Case No. 9662, January 29, 2021)

In its Motion for Reconsideration, the taxpayer included an additional assertion
in its prayer that the Court further considers the ICPA's recommendation to
include in the taxpayer’s claim for refund a) excise taxes on finished goods
apparently not included in the claim for refund but which should have been
part thereof, as the finished goods were produced exclusively from the 2012
year-end inventories and alcohol purchases from period January 8, 2013 to
February 15, 2013 within the period of the claim; and b) excise taxes on ethyl
alcohol apparently not included in the claim for refund but which should have
been part thereof, as the alcohol was already in transit during petitioner's 2012
year-end inventory count and was reflected in the January 2013 Official
Registry Book.

The CTA cannot grant such relief. It is well-settled that courts cannot grant a
relief not prayed for in the pleadings or in excess of what is being sought by a
party to a case. It is improper to enter an order which exceeds the scope of
relief sought by the pleadings, absent notice which affords the opposing party
an opportunity to be heard with respect to the proposed relief. The
fundamental purpose of the requirement that allegations of a complaint must
provide the measure of recovery is to prevent surprise to the defendant.
(Ginebra San Miguel, Inc. v. CIR, CTA Case Nos. 8953 & 8954, February 1, 2021).
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On several dates in May 2018, three (3) shipments of white rice were consigned
to the taxpayer. Various customs officers issued Reports of Seizure against the
subject shipments for alleged lack of NFA Import Permits prior to importation.
The taxpayer prays that the Bureau of Customs (BOC) refund the costs of
taxpayer's rice importations forfeited by the latter in the three (3) forfeiture
cases and sold in public auction amounting to P112,874,700.00. BOC invokes
the provisions of the Memorandum Circular No. A0-20 17-08-002 dated August
4, 2017 of the NFA, specifically as regards the requirement of prior issuance of
an import permit for the importation of rice.

The Court ruled that there is no need for taxpayer to secure Import Permits
from the NFA for the subject shipments. Pursuant to the WTO Agreement,
which was concurred in by the Senate and became "a part of the law of the
land", WTO member countries like the Philippines are prohibited from
imposing quantity restrictions (QRs) on imported products. However, certain
countries were accorded a Special Treatment allowing them to impose
discretionary import licensing, which was until June 30, 2017 in the Philippines’
case. Thus, on the basis of the provisions of the WTO Agreement, beginning
July 1, 2017, since the Philippines' Special Treatment for rice has already
expired, the prohibition from imposing QRs on imported rice has already taken
effect. As a consequence, there was no need for taxpayer to secure a prior
Import Permit from the NFA to import rice, beginning on the said date.

The NFA's Memorandum Circular No. A0-2017-08-002 dated August 4, 2017
governs only the "in quota" importations of rice and does not cover "out-
quota" importations thereof. Since the subject importations of taxpayer have
been identified by the NFA as "out-quota", there is no need for the latter to
issue import permits therefor under Memorandum Circular No. A0-20 17-08-
002 dated August 4, 2017. (Sta. Rosa Farm Products Corporation v.
Commissioner of Customs, CTA Case No. 9932, February 3, 2021)

Taxpayer filed with the BIR its administrative claims for the issuance of TCCs,
for excess and unutilized input value-added tax (VAT) attributable to zero-rated
sales for TY 2007. CIR did not act upon the said administrative claims until
almost ten (10) years later, denying the administrative claims for tax credit;
thus, petitioner filed a Petition for Review before the Court in Division. The CTA
Third Division granted CIR's Motion for Early Resolution and dismissed the
taxpayer's Petition for Review for lack of jurisdiction on the basis that the
judicial claim was filed out of time.

The Court en banc ruled that the taxpayer’s judicial claim was filed out of time.
The Supreme Court, in a long line of cases, has consistently interpreted the
120+30-day period in refund or tax credit cases, pursuant to Section 112(C) of
the Tax Code, as both mandatory and jurisdictional. The taxpayer may file the
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appeal within 30 days after the CIR denies the administrative claim within the
120-day waiting period, or it may file the appeal within 30 days from the
expiration of the 120-day period if there is inaction on the part of the CIR. The
CIR's inaction on an administrative claim for tax credit or refund during the 120-
day period is "deemed a denial", pursuant to Section 7(a)(2) of RA 1125, as
amended by Section 7 of RA 9282, and the taxpayer has 30 days from the
expiration of the 120-day period to file its judicial claim with the CTA;
otherwise, its failure to do so renders the "deemed a denial" decision of the
CIR final and inappealable. (Lapanday Agricultural and Development
Corporation v. CIR, CTA EB No. 2177, February 3, 2021)

In 2011, taxpayer filed with the BIR its administrative claims for the issuance of
TCCs, for excess and unutilized input value-added tax (VAT) attributable to
zero-rated sales for TY 2010. On 18 October 2018, the BIR denied all of
taxpayer's administrative claims in a letter which the latter received on 13
November 2018. Within thirty (30) days from receipt thereof, taxpayer then
filed its judicial claim for refund with the CTA. The CTA First Division granted
CIR's Motion for Early Resolution and dismissed the taxpayer's Petition for
Review for lack of jurisdiction on the basis that the judicial claim was filed out
of time.

The Court en banc ruled that the taxpayer’s judicial claim was filed out of time.
In a long line of cases, the Supreme Court, has ruled consistently that the
120+30-day period in refund or tax credit cases, pursuant to Section 112(C) of
the Tax Code, as both mandatory and jurisdictional. Under such provision,
taxpayers must await either for the decision of the CIR or for the lapse of the
120 days before filing their judicial claims with this Court. Pertinently, RA No.
1125, as amended, expressly provides that when the CIR fails to take action on
the administrative claim, the "inaction shall be deemed a denial" of the
application for tax refund or credit. The taxpayer-claimant must thus strictly
comply with the mandatory period by filing an appeal with this Court within 30
days from such inaction, otherwise the court cannot validly acquire jurisdiction
over it. (Lapanday Foods Corporation v. CIR, CTA EB No. 2200, February 3, 2021)

The Court in Division partially granted taxpayer's claim for refund/tax credit
representing its unutilized input VAT attributable to its zero-rated sales of
services. CIR asks the Court En Banc to take a second look at the official receipts
submitted by taxpayer. The CIR merely alleged that the official receipts
submitted by taxpayer do not contain the required information under the Tax
Code and RR No. 16-05; thus, the Court should deny the taxpayer’s VAT
refund/credit claim.

The Court En Banc held that it is not duty bound to rule on the CIR’s issue
without the latter identifying the specific errors in the official documents.
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Clearly, it is vital for a taxpayer claiming VAT refund/credit to prove that it had
followed the invoicing requirements. Failure to comply with the same will
cause the denial of the said claim. However, the CIR failed to cite the specific
invoicing requirement respondent allegedly violated. In fact, the allegations in
the instant Petition for Review are couched in the nature of a general
assignment of error which are not allowed under the Rules of Court and
jurisprudence. (CIR v. Kurimoto (Philippines) Corporation, CTA EB No. 2108,
February 3, 2021)

The Court in Division partially granted taxpayer's claim for refund/tax credit
representing its unutilized input VAT attributable to its zero-rated sales of
services. CIR argues that the documentary exhibits presented by taxpayer,
specifically, the PEZA Certification, the Service Agreement, and official receipts,
should be declared inadmissible since the witnesses who identified the same
have no firsthand knowledge with regard to the authenticity and due execution
of the said pieces of evidence.

The Court held that the CIR is now precluded to question the competence of
taxpayer's witness to identify the said documents. Issues not duly raised before
the proceedings in the Court below may not be ventilated for the first time in
a motion for reconsideration or on appeal. CIR did not assail the competence
of taxpayer's witness during trial. In fact, he did not even file his Comment to
taxpayer's Formal Offer of Evidence. It was only in his Motion for
Reconsideration where he raised the same. The Service Agreement referred to
by CIR was not even offered by taxpayer during trial. Thus, the Court cannot be
made to rule on an evidence that was not even formally offered by any of the
parties. (CIR v. Kurimoto (Philippines) Corporation, CTA EB No. 2108, February
3,2021)

The CIR argues that the LOAs, Checklist of Requirements, Revalidation Notice,
NIC, PAN, FAN, Amended PAN, Amended FLD /FAN, Preliminary Collection
Letter (PCL), and Final Notice Before Seizure (FNBS) were validly issued and
served on taxpayer, although at its old address. Not only were they received by
the same people who received the other notices; but also, taxpayer was able
to protest and reply to the FLD, PCL, and the FNBS. Taxpayer asserts that in
sending the assessment notices to its old address, despite proper registration
with the BIR of its new address, the CIR failed to comply with the due process
requirements.

The Court held that the CIR was well-informed of the change of address of the
taxpayer. The evidence bears out that taxpayer updated its registration
information to reflect its new address. If the taxpayer does his duty and duly
informs the BIR of its change of address, then any communication sent to its
old address becomes invalid and tolls the period within which the taxpayer is
given to reply.
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The applicable rules at the time the notices were sent allowed for constructive
service wherein if the notice was sent by registered mail and no response was
received from the taxpayer within the prescribed period from date of the
posting thereof in the mail, the same was to be considered actually or
constructively received by the taxpayer. However, this presumes that the
notice was sent to the correct address. (CIR v. Vitalo Packaging International,
Inc., CTA EB No. 2148, February 3, 2021)

The CIR failed to present a certification of the postmaster that the assessment
notice was duly issued and delivered to the taxpayer. Furthermore, the
signatures in the registry return receipts remained unidentified and
unauthenticated. Neither was the signatures thereon belonged to the
taxpayer's authorized representatives. The FAN was received by the security
guard of the new lessee of taxpayer's old premises and was not even taxpayer's
employee.

The Court noted that Section 3.1.4 of RR 12-99 requires that the FAN /FLD must
be received by the taxpayer or its authorized representative. Furthermore,
under RMO 40-2019, a detailed record of all assessment notices issued by the
CIR is required. Notably, among the details to be recorded by the Chief of the
Assessment Division or the Head of the Reviewing Office are the name of
taxpayer/person who received the assessment notice and, more importantly,
the position/designation/relationship to the taxpayer, if not served to the
taxpayer named in the assessment notice. (CIR v. Vitalo Packaging
International, Inc., CTA EB No. 2148, February 3, 2021)

In the assailed Decision, the Court denied taxpayer's zero-rated sales on the
ground that while they were supported by invoices, such were however dated
outside the period of claim. In its MR, taxpayer argues that the Court erred in
using the date of issuance of the sales invoices as basis in determining the zero-
rated export sale since the bill of lading should be regarded as the actual date
of export sales in view of the peculiar nature of export sale of mineral products.

The Court does not agree with the taxpayer. Section 106(A)(2)(a)(1) of the Tax
Code, in relation to Section 113(A)(1), (B)(1), (2)(c), and (3) of the same Code
and Section 4.113-1(A)(1), B(1), and (2)(c) of Revenue Regulations (RR) No. 16-
05, requires a VAT registered person claiming VAT zero-rated export sales to
present at least three (3) types of documents, to wit: a) the sales invoice as
proof of sale of goods; b) bill of lading or airway bill as proof of actual shipment
of goods from the Philippines to a foreign country; and, c) bank credit advice,
certificate of bank remittance or any other document proving payment for the
goods in acceptable foreign currency or its equivalent in goods and services.
While the Court acknowledges that the shipment date indicated in the Bills of
Lading is considered as the date of sale of petitioner's exported products, the
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absence nonetheless of their corresponding sales invoices — dated within the
period of claim — is fatal to taxpayer's claim for refund. The Court cannot
overemphasize the importance of proper substantiation of zero-rated sales
being claimed by taxpayer as expressly provided for by law. (Oceanagold
(Philippines), Inc. v. CIR, CTA Case Nos. 9207, 9277 & 9416, February 3, 2021)

CIR assessed the taxpayer on the undeclared sales. Allegedly, taxpayer failed
to submit all the required documents to overturn the assessment that there
was a discrepancy which resulted in unrecorded gross profit from CIR's
verification from taxpayer's Summary of List of Purchases (SLP) vis-a-vis
taxpayer's suppliers or income payments per SLS.

The Court held that the assessment against taxpayer based on under-
declaration of sales must be cancelled for lack of factual basis as the same was
based on unverified amounts extracted from BIR's own database. Records do
not show that the amount from the purported third-party information (TPI)
provided by the BIR was confirmed or verified. Without confirmation from third
parties, the findings become doubtful as to the reliability and correctness of
the assessment on the alleged undeclared sales. While tax assessments have
the presumption of correctness and regularity in its favor. However, it is equally
true that assessments should not be based on mere presumptions no matter
how reasonable or logical the presumption might be. (Surplus Marketing
Corporation v. CIR, CTA Case No. 9290, February 3, 2021)

Taxpayer contented that the Court in Division erred in not granting its claim for
refund of erroneously paid excise tax with respect to its product, considering
that it submitted the requisite sworn statements of said product's net retail
price before the BIR, hence, the same should have already been taken judicial
notice of by the Court considering that it has appellate jurisdiction over the
CIR's decisions in tax refund cases. Under the amendments introduced by RA
10351, the net retail price is the crucial factor in determining the excise tax
actually due to an alcoholic beverage.

The Court held that it is incumbent upon the taxpayer to prove every minute
aspect of his claim. He cannot simply rely on the evidence he has already
presented in the administrative claim before the BIR for the success of the
judicial claim for refund. He must present and offer anew with this Court the
evidence already presented before the CIR and such other evidence (although
was not submitted to the CIR during the administrative proceedings) which are
necessary to prove his entitlement to his tax refund claim. Evidence submitted
before the BIR in tax refund cases cannot be given probative value by the Court
unless presented and formally offered anew by the taxpayer. (San Miguel
Brewery, Inc. v. CIR, CTA EB Nos. 2144 and 2156, February 4, 2021)
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The taxpayer, a PEZA-registered entity, filed a claim for refund allegedly
representing its unutilized input value-added tax (VAT) attributable to its zero-
rated sales. The CIR based his denial of the claim for refund on the provisions
of RMC 74-99 stating that for invoices/receipts issued upon the effectivity of
RMC No. 74-99, the claims for input VAT by PEZA-registered companies,
regardless of the type or class of PEZA-registration, should be denied.

The Court cannot allow the taxpayer’s claim for refund. To begin with, no VAT
should have been passed on to taxpayer by virtue of its status as a duly
registered PEZA entity. Under the Destination Principle and the Cross Border
Doctrine, actual export of goods and services from the Philippines to a foreign
country must be free of VAT, and conversely, those destined for use or
consumption within the Philippines shall be imposed with 12% VAT. For tax
purposes, ecozones are effectively considered as a foreign territory separate
and distinct from the customs territory, as provided under the Special
Economic Zone Act of 1995. Thus, the domestic purchases of goods and
services by the taxpayer that were destined for consumption within the
ecozone are deemed exports of taxpayer's suppliers and should be free of VAT;
hence, no input VAT should therefore be paid on such purchases. (Wells Fargo
Enterprise Global Services, LLC-Philippines v. CIR, CTA Case No. 9849, February
8, 2021)

The BIR Regional Director issued Tax Verification Number (TVN) authorizing the
Revenue Officer to examine and audit the taxpayer for TY 2007. A certain Mel
Cordero received the TVN. The taxpayer subsequently received the NIC, PAN
and FAN. Taxpayer, however, belatedly filed a protest to the FAN.

The Court held that even considering the belated filing of taxpayer's protest to
the FAN, it is an undisputed fact in the case at bar that BIR did not issue a LOA
prior to pursuing an audit investigation of respondent. It is well-settled that the
absence of an LOA is tantamount to a denial of a taxpayer's right to due
process. Such absence is an incurable defect that renders the tax assessment
void ab initio. Considering the circumstances of the case at bar, taxpayer's
failure to timely file the protest to the FAN did not make valid the otherwise
void assessment, especially since taxpayer's original Petition for Review before
the Court in Division was timely filed. Taxpayer's arguments, though deserving
scant consideration, cannot overshadow the nullity of CIR's action of pursuing
an assessment of taxpayer through a mere TVN (CIR v. Penta Technology, Inc.,
CTA EB No. 2046, February 9, 2021).
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The taxpayer claims that the BIR's revenue officers requested additional
documents during the course of the processing of its administrative claim for
refund. The taxpayer complied with the BIR officials' written and verbal
requests for additional documents as evidenced by the series of transmittal
letters. In a letter dated November 11, 2014, petitioner indicated that "the
Company has already submitted the complete documents in support of its
application for refund of excess and unutilized input VAT for TY 2011”. Upon
CIR’s denial of its application for refund, the taxpayer eventually filed its judicial
claim on April 8, 2015.

The Court en banc finds that the factual milieu in the present case is analogous
to the 2020 Zuellig case, involving the same parties and issue albeit referring
to different taxable periods, where the Supreme Court ruled that verbal
requests for additional documents are not prohibited provided they are duly
made by authorized BIR officials. Thus, both verbal and written requests for
additional documents made by authorized BIR officials may be used as basis in
determining the date of submission of complete documents in support of an
administrative claim for refund or tax credit of input VAT. In the present case,
the 120-day period for the CIR to act on taxpayer's administrative claim should
be reckoned from the November 11, 2014 Letter, the last letter of taxpayer
indicating that it had already submitted the complete documents in support of
its refund claim. Thus, counting 120 days from November 11, 2014, CIR had
until March 11, 2015 to act on the administrative claim. In view of CIR's inaction
on the subject claim, taxpayer then timely filed its judicial claim on April 8,
2015.

However, the prevailing rule now, in view of the issuance of RMC No. 54-2014,
is that all complete documents are to be submitted upon the filing of the
taxpayer's administrative claim for refund. (Zuellig Pharma Asia Pacific Ltd.
Phils. ROHQ v. CIR, CTA EB No. 1915, February 10, 2021)

Taxpayer's main contention is that Section 112(C) of the Tax Code provides for
two (2) remedies available to a taxpayer seeking to appeal an unfavorable
action on its administrative claim for input tax refund, namely, file a judicial
claim within 30 days from: a) receipt of CIR's adverse decision or b) upon
expiration of the 120-day period given to CIR to act upon said administrative
claim for input tax refund. It is taxpayer's position that these remedies are
alternative in nature. Thus, taxpayer argues that it cannot be deprived of its
right to appeal an adverse decision issued beyond the 120-day period given to
CIR to decide.

The Court ruled that the 30-day period given to a taxpayer to file a judicial claim
for input tax refund shall start from which of the two starting points in Section
112(C) comes first. Taxpayers do not have the option to wait for an actual
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adverse decision by CIR before filing a judicial claim before this Court if the 120-
day waiting period has already lapsed. Otherwise, such judicial action would be
belatedly filed, thereby causing this Court to lose its jurisdiction to try the said
judicial claim for input tax refund. The rationale for the mandatory and
jurisdictional 120+30-day period is that inaction by respondent within the 120-
day period given him to decide a claim for input tax refund is already treated a
denial in itself. Hence, there is no more need for a taxpayer to wait for an actual
denial as its request for input tax refund has been deemed denied, by express
provision of law. (Lapanday Diversified Products Corp. v. CIR, CTA EB No. 2199,
February 10, 2021)

CIR argues that taxpayer failed to obtain a tax treaty relief in order for its
transaction to be exempt from withholding tax, in accordance with RMO No. 1-
2000. The BIR, through an ITAD ruling, would have been the proper authority
to conclude whether these transactions are subject or not to Philippine tax
pursuant to the provisions of the applicable treaties. The taxpayer maintains
that it is not obliged to withhold taxes arising from payments of service fees to
its affiliates for services rendered outside the Philippines, on the basis of the
Tax Code and not of a tax treaty.

The Court held that a foreign corporation is taxable only for its income from
sources within the Philippines. Compensation for services performed in the
Philippines is treated as an income from sources within the Philippines, while
those performed outside of it are considered income from sources without the
Philippines. In this case, taxpayer has sufficiently proven that the recipients of
its payment of service fees are foreign corporations whose services were
performed outside the Philippines. Taxpayer was able to demonstrate that the
services performed by such foreign corporations were performed outside the
Philippines, as shown by the Certifications on Offshore Services stating that no
physical work was conducted in the Philippines, as all the services rendered
were performed outside the Philippines and are not effectively connected to a
permanent establishment in the Philippines. (CIR v. NCR Cebu Development
Center, Inc., CTA EB No. 2150, February 10, 2021)

The prosecution mainly argues in its Memorandum that the accused who is a
dentist by profession and who owns Sacred Heart Dental Center is required to
declare all his income for each taxable year as required under Section 74 (A) of
the Tax Code. The taxpayer claims that the cases filed against him for willful
failure to supply correct and accurate information provided under Section 255
of the NIRC of 1997 should be dismissed as the same were filed prior to the
issuance of the PAN and FAN/FLD, which, accordingly, is a transgression of his
right to due process.

The Court does not agree with the taxpayer. In enforcing the collection of
unpaid taxes, Section 205, in relation to Section 222(a), both of the Tax Code,
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DOJ, an assessment is
not necessary

The rule that tax
exemptions should be
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against the taxpayer
presupposes that the
taxpayer is clearly
subject to the tax
being levied against
him. Where there is
doubt, tax laws must
be construed strictly
against the
government and in
favor of the taxpayer.

provides for two (2) remedies. One is through summary administrative
remedies (i.e., distraint and/or levy) and the other is through judicial remedies
(i.e., filing of criminal or civil action against the erring taxpayer). If the BIR opted
to enforce collection through summary administrative remedies, it must first
comply with the due process requirements laid down in Section 228 of the Tax
Code in issuing assessment notices. Noncompliance therewith is tantamount
to the denial of taxpayer's right to due process and, thus, effectively voiding
the assessment/s issued against the latter. But if the BIR decided to enforce the
collection of unpaid tax through judicial action, particularly through the filing
of a criminal charge before the DOJ, an assessment is not necessary. (People v.
Garcia, CTA Crim. Case Nos. 0-572, 0-573 & 0-610, February 15, 2021)

The crux of the controversy lies on whether alkylate is encompassed as "other
products of distillation" subject to excise tax under Section 148(e) of the Tax
Code. In the assailed Decision, the CTA Second Division denied the taxpayer’s
claim for refund for excise tax paid on the importation of alkylate, on the
ground that alkylate, while not directly produced through the process of
distillation, its raw materials, such as olefins and isobutane, are nevertheless
products of distillation, without which alkylate cannot be formed.

The Court, on the MR filed by the taxpayer, finds the taxpayer's importation of
alkylate as not subject to excise tax under Section 148(e) of the Tax Code. An
article to be subject to excise tax, it must belong to any of the categories of
goods enumerated in Title VI of the Tax Code. Therefore, goods are generally
not subject to excise tax, unless otherwise provided. The rule that tax
exemptions should be construed strictly against the taxpayer presupposes that
the taxpayer is clearly subject to the tax being levied against him. Where there
is doubt, tax laws must be construed strictly against the government and in
favor of the taxpayer. Applying the strict interpretation doctrine to the instant
case visa-vis the Court's finding that alkylate is not a product of distillation, but
of alkylation, the logical conclusion is that alkylate is not subject to excise tax.
Since the Congress did not clearly, expressly and unambiguously impose tax on
alkylate (or those which are not directly produced by distillation) under Section
148(e) of the Tax Code, taxpayer's claim should have been resolved in its favor.
(Petron Corporation v. CIR, CTA Case Nos. 9327 and 9460, February 15, 2021)

Note: (Dissenting Opinion of Castefieda, Jr.,J.) Evidently, while alkylate is not
directly produced through the process of distillation but by alkylation, still, it
cannot be denied that its very existence was derived from the utilization of
these two raw materials, namely. olefins and isobutane, which are both
products of crude oil distillation. Thus, alkylate would not have come into
existence without the presence of the said raw materials. Further, there is no
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double taxation in this case. The first imposition is simply concerned with the
importation of articles, while the subsequent imposition is on the
manufacturing or production of goods in the Philippines for domestic sale or
consumption of for any other disposition. Such being the case, the imposition
of excise tax is on two different subject matters. Therefore, no double taxation
exists. In view of the foregoing, | vote to deny the present MR for lack of merit.

NPC’s power generation business had ceased by operation of law upon the
enactment of the EPIRA law on June 26, 2001. Despite this, Petitioner seeks to
collect business taxes from NPC for the years 2004 to 2008.

Petitioner argues that the EPIRA Law is not automatic since the law also
decrees that NPC shall execute the necessary documents to effect the transfer
of ownership and possession of its assets, right, privileges, and liabilities to
PSALM. Hence, according to Petitioner, it is correct in assessing NPC with
business taxes for the latter’s operations within the territorial jurisdiction for
the years 2004 to 2008.

The court, in ruling against the Petitioner, stated that Business taxes imposed
in the exercise of police power for regulator purposes are paid for the privilege
of carrying on a business in the year the tax was paid. Since what is being taxed
is the purported privilege of doing business by the taxpayer within the
territorial jurisdiction of Itogon, Benguet and not the latter’s supposed
ownership and possession of power generation assets situated within such
place, then Petitioner’s argument that the transfer of ownership of NPC’s
existing assets and liabilities to PSALM through the execution of the necessary
transfer documents is irrelevant. Hence, NPC has no more business activity
within the territorial jurisdiction of Itogon, Benguet that may be subject to
business taxes during the period in question. (Municipality of Itogon, Benguet
v. National Power Corporation, CTA AC No. 238, February 16, 2020)

Note: Accordingly, the Court cannot validly treat the assessment notice sent to
NPC as a notice to PSALM because to rule as such is to violate the PSALM’s due
process rights. While it may be true that the IRR of the EPIRA Law apparently
states that PSALM may operate its generation assets directly or through NPC,
this Court is not inclined to engage in speculation and to hastily conclude in the
present case that the notice sent to NPC amounted to notice to PSALM without
any proof that PSALM is actually operating its generation assets through NPC.
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CIR argues that the Court in Division committed grave abuse of discretion
amounting to lack or excess of jurisdiction in denying his Petition for Relief from
Judgment. He contends that Court in Division should have relaxed the
application of the technical rules of procedures given the special circumstances
in this case. The taxpayer, on the other hand, contends that the filing of the
Petition for Certiorari is improper. It explains that the CIR did not cite any basis
to show that the Court in Division acted arbitrarily when it issued the assailed
Resolutions. It points out that the Petition for Certiorari must fail since the CIR’s
arguments are mere reiterations of his allegations in CTA Case No. 8830 which
were already passed upon by the Court in Division.

The question pose in this case is whether the Court En Banc has jurisdiction to
take cognizance of the present Petition for Certiorari. The Court En Banc in
recent cases has ruled to take cognizance of Petitions for Certiorari questioning
that propriety of the Court in Division’s decisions and resolutions, one of which
is the case of CIR vs. The CTA Special 3™ Division, et. Al., where this Court,
similar to this case, resolved a Petition for Certiorari questioning the Resolution
issued by the Court in Division denying the Petition for Relief from Judgment
filed by the CIR. Further, the Court En Banc finds the rationale in Kepco Case
incompatible with the Revised Rules of the Court of Tax Appeals (RRCTA). In
the Kepco Case, it was rationalized that this Court, as a collegial body, may not
reverse, annul, or void a final decision rendered by its division. However, this is
not the case in the CTA considering that Sec. 2 of the RRCTA specifically confers
to the Court En Banc jurisdiction to review the decisions or resolutions
promulgated by the Court in Division. Considering that the Court En Banc has
appellate jurisdiction over decisions and resolutions of the Court in Division,
then it follows that this Court also has the power to issue all auxiliary writs in
the exercise of said jurisdiction consistent with the mandate of Sec. 6, Rule 135
of the Rules of Court. (Commissioner of Internal Revenue v. Court of Tax
Appeals - Second Division, CTA EB No. 2062, February 16, 2021)

Note: (Dissenting Opinion of Bacorro-Villena, J.) The CTA En Banc has no
jurisdiction over a petition for certiorari under Rule 65 of the Rules of Court
involving its own division. This is undeniable given the Supreme Court’s
declaration in CBK and taking into account the rulings in Land Bank and Kepco
since, if the Court En Banc is not superior to any of its divisions and a petition
for certiorari seeks the rectification of a lower court’s mistake, logic and reason
dictate that the CTA En Banc has no jurisdiction to issue a writ of certiorari
against the resolutions of its own divisions.
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While Section 112 (C)
of the Tax Code prior
to TRAIN Law
provides for two
points within which
the 30-day period to
file a judicial claim
may start, the same
are not alternative in
nature.

In claims for input
VAT under Section
112 (C) of the NIRC,
should the BIR find
that the grant of
refund is not proper,
it must state in
writing the legal and
factual basis for the
denial.

The Taxpayer in this case filed its administrative claims for input tax refund for
the 2" and 3" quarters of taxable year 2006 on April 28, 2008. This was denied
by the CIR in a letter received by the Taxpayer on September 14, 2018. The
Taxpayer filed a Petition for Review before the Court in Division on October 15,
2018 to appeal said denial. The Court in division dismissed the case for lack of
jurisdiction.

The Taxpayer argues that the pre-TRAIN Law version of Section 112 (C) of the
Tax Code allowed the taxpayer the alternative remedies of filing the judicial
claim (1) within the 30-day period from the receipt of decision of the
respondent, or (2) within the 30-day period after the expiration of the 120-day
waiting period.

The Court, in ruling against the Taxpayer, stated that prior to TRAIN Law,
Section 112 (C) of the Tax Code provides for two points within which the 30-
day period to file a judicial claim may start, namely: a) upon expiration of the
120-day period given to respondent to act on a request for input tax refund,
and b) upon receipt of respondent’s adverse decision, the same are not
alternative in nature. The 30-day period given to a taxpayer to file a judicial
claim for input tax refund shall start from whichever of the two starting points
comes first.

Considering that respondent did not act upon the administrative claims within
the 120-day period or by August 28, 2008, petitioner should have filed its
judicial claim with this Court following the 30-day period or on September 25,
2008. Hence, the Petition filed on November 19, 2019 was belatedly filed.
(Lapanday Foods Corporation v. Commissioner of Internal Revenue, CTA EB No.
2176, February 16, 2021)

The Petitioner filed an administrative claim for refund of its unutilized input
VAT attributable to its zero-rated sales for taxable year 2016. The Respondent
granted a portion of the refund being claimed but denied the majority thereof
without specifying the reason for the denial.

Petitioner argues that respondent violated its right to due process when he
failed to put in writing the facts and the law on which the denial of its input
VAT refund was based.

The Court, in finding that Respondent failed to state the legal and factual basis
for the denial of Petitioner’s claim, stated that in claims for input VAT under
Section 112 (C) of the National Internal Revenue Code of 1997, as amended,
should the respondent find that the grant of refund is not proper, said
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respondent must state in writing the legal and factual basis for the denial. This
is consistent with one of the fundamental requirements of due process. Since
no statement of the legal and factual basis for the denial was made in, then
there was a violation of Petitioner’s right to due process. (North Luzon
Renewable Energy Corp. v. Commissioner of Internal Revenue, CTA Case No.
9886, February 19, 2021)

Note: Notwithstanding the foregoing failure to state the factual and legal basis
for the denial of taxpayer’s claim for refund, however, taxpayer is not
automatically entitled to its claim. Here, the taxpayer’s claim for refund was
denied for failure to prove that its sales qualify for VAT zero-rating since there
is no showing that it has been issued with a Certificate of Endorsement by the
DOE.

The Taxpayer was assessed for payment of surcharge, interest and compromise
penalty for the late payment of its Withholding Tax on Compensation Return
for the month of December 2013 without the issuance of an LOA. The CIR
argues that the collection of surcharge and penalties accompanying the tax
liabilities is justified and in accordance with law and the rules despite the
absence of an LOA.

The Court, in ruling against the CIR, stated that elementary is the rule that
revenue officers conducting an examination of a taxpayer for purposes of
determining the correct amount of taxes due must be armed with an LOA. An
LOA is a guarantee that tax agents will act only within the authority given them
in auditing a taxpayer. It is an instrument of due process for the protection of
taxpayers. Since there was no LOA authorizing the issuance of the assessment
against respondent, the audit conducted is patently void. (Commissioner of
internal Revenue v. Del Monte Philippines, Inc., CTA EB No. 2162, February 19,
2021)

The taxpayer contends that it is entitled to a tax refund/credit under Section
(B)(2) of the Tax Code. It argues that its transaction with Amadeus SA, allegedly
a non-resident foreign corporation not doing business in the Philippines are
considered zero-rated sale of services.

The CTA dismissed the claim for tax refund/credit. It ruled that the taxpayer
failed to prove that it is engaged in zero-rated or effectively zero-rated sales of
services. The following requirements are laid down by the Supreme Court to
successfully prosecute a VAT refund claim under Section 108(B)(2) of the NIRC:
(1) The services must be other than processing, manufacturing or repacking of
goods; (2) The recipient of such services is doing business outside the
Philippines; and (3) The payment for such services must be in acceptable
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foreign currency accounted for in accordance with the BSP rules and
regulation.

In this case, the taxpayer did not satisfy the second requirement. A perusal of
the submitted Amadeus Commercial Organization (“ACQO”) Agreement clearly
shows that such agreement paved the way for Amadeus SA, through the
taxpayer, to further its purpose to continually promote, market and distribute
the Amadeus System in the Philippines consistent with the definition of “doing
business” in the Philippines under Section 3(d) of the Foreign Investment Act.
The Court reiterated its consistent ruling that actions for tax refund or credit
are in the nature of a claim for exemption and the law is not only construed in
strictissimi juris against the taxpayer, but also the pieces of evidence presented
entitling a taxpayer to an exemption must be strictly scrutinized and duly
proven. (Amadeus Philippines, Inc. vs. Commissioner of Internal Revenue, CTA
Case No. 9664, February 22, 2021)

The CTA En Banc affirmed the resolution of the CTA Third Division dismissing
motu proprio the original petition filed by the taxpayer, for being filed out of
time. The taxpayer received an undated FDDA issued by the CIR on July 26,
2016, denying the petitioner’s administrative protest. Pursuant to RR 12-19, as
amended by RR 18-2013, the proper remedy was to file a Petition for Review
before the CTA within 30 days from the receipt of the FDDA, or in this case,
until August 19, 2016. However, the taxpayer opted to file an MR with the CIR
on August 2, 2016. The Court ruled that the filing of the said MR does not toll
the running of the 30-day period to appeal before the CTA.

In relying with the possibility that the CIR might reconsider the previous
decision, the taxpayer waived its remedy of appeal before the CTA. The
taxpayer erroneously thought it could still file an appeal within the period
prescribed from receipt of the Demand Letter and failed to realize that it had
long lost its remedy of appeal when it opted to file an MR with the CIR and
awaited the latter’s resolution thereon. It must be noted that the Demand
Letter, which was signed only by the ACIR, is not the decision appealable to the
CTA but the FDDA that the CIR signed. (B. Nevalga Enterprises Corp. vs. Bureau
of Internal Revenue, CTA EB No. 2171 (CTA Case No. 10159), February 19, 2021)
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The CIR, in its petition, argues that the assessment against the taxpayer is valid.
He alleged that the officer who issued the LOA is clothed with authority to issue
the same. He likewise insists on the validity of the waivers that the taxpayer
executed and that his right to assess the taxpayer for deficiency VAT has not
yet prescribed since the latter filed a false return which is subject to 10-year
prescription period from the discovery of the fraud pursuant to Section 222 of
the NIRC, as amended.

The CTA En Banc denied the CIR’s petition for lack of merit. It ruled that he
failed to prove that the OIC-ARD was clothed with authority to issue the LOA in
the absence of a permanent RD. It is well-settled that only the CIR, Deputy
Commissioner and RD possess the power to issue an LOA. Clearly an ARD is not
one of the persons to issue the LOA. Here, the CIR attempted to remedy his
lapse by attaching to his Motion for Partial Reconsideration (MPR) a copy of
RTAO 44-2012 and Certification showing the officer’s status as an RD at the
time of the LOA’s issuance. The Court ruled that while it is true that the CTA is
not governed by the technical rules of evidence, it is equally true that the Rules
of Court apply suppletorily to the CTA’s own rules. In this case, in asking to take
cognizance of the said documents, the CIR essentially prayed for new trial and
not a mere reconsideration, however, the MPR reveals that he did not cite any
circumstances to justify the consideration of these documents. As a result, the
trial was not re-opened for the presentation and reception of the said
additional documents.

Finally, the first waiver executed by the taxpayer bears no date of acceptance,
hence it failed to prevent the assessment’s eventual prescription.
(Commissioner of Internal Revenue vs. Amparo Shipping Corporation (CTA EB
No. 2165 (CTA Case No. 9387), February 23, 2021)

The taxpayer argues that it was deprived of its right to due process and that
the government’s right to assess has already been prescribed, hence, it is not
liable to pay the alleged deficiency income tax and VAT, inclusive of the legal
increments. While the CIR contends that since no protest was filed by the
taxpayer to the PAN and the FAN, there is no decision to appeal before the CTA.

In ruling in favor of the taxpayer, the CTA ruled that the appellate jurisdiction
of the Court is not limited to cases involving decisions of the CIR on matters
involving disputed assessments (which entails the filing of a protest), but also
includes other cases that arise out of the NIRC or related laws administered by
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the BIR. In this case, it is the Final Notice Before Seizure (FNBS) that is being
appealed. The taxpayer is basically assailing the BIR’s power to collect national
internal revenue taxes, which is recognized under the NIRC. Thus, it is a matter
cognizable by the CTA.

The Court further ruled that as part of the due process requirements in the
issuance of tax assessments, the concerned taxpayer must be informed in
writing of the law and facts upon which the assessment was made, and that
the same taxpayer be given opportunity to respond and contest the PAN and
FLD/FAN or Assessment Notice. Being part of the due process, these must be
accomplished before collection of pertinent tax. In this case, the respondent
failed to show that the subject PAN and FLD/FAN or Assessment Notice were
released, mailed, sent, or served to the taxpayer prior to the issuance of the
Preliminary Collection Notice (PCL) and FNBS, thus, the subject PAN, FAN/FLD,
and particularly the Assessment Notice are all null and void. (EHS Lens
Philippines, Inc. vs. Commissioner of Internal Revenue, CTA Case No. 9924,
February 23, 2021)

The taxpayer filed a petition before the CTA arguing that the defects in the
Waivers resulted to the non-extension of the period to assess or collect taxes,
thus the assessments issued by the BIR beyond the three-year prescriptive
period is void.

The CTA dismissed the petition for lack of jurisdiction. It ruled that according
to Section 3.1.5 of RR No. 12-99, as amended by RR No. 18-2013, the taxpayer
has a 30-day period within which to appeal after the expiration of the 180-day
period in case of administrative appeal counted from the date of filing of the
protest.

In this case, the protest was filed on March 21, 2016, hence the 180- day period
ended on September 17, 2016. Thus, should he have chosen to appeal the
inaction before the Court, he can do so until October 17, 2016.
correspondingly, the instant Petition for Review filed on July 16, 2018 was
belatedly made. Apparently, once the said 180-day period lapses, there is no
other remedy for the taxpayer except to wait for the decision of the
respondent over the administrative appeal, and upon receipt thereof, appeal
such decision with the Court within thirty (30) days. The CTA further ruled that
the filing of an administrative appeal before the CIR does not give the taxpayer
a fresh 180-day period, despite the lapse of the original 180-day period. But
even assuming that a fresh 18-period is given by law, the instant petition is still
belatedly filed. (Larry E. Segaya vs. Commissioner of Internal Revenue, CTA Case
No. 9875, February 26, 2021)
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RMC No. 18-
2021, January 27,
2021

Clarification on
the filing of BIR
Form Nos. 1604-
CF, 1604E and
Other Matters

BIR ISSUANCES

For the filing of the 2020 Annual Information Return on Income Taxes Withheld on
Compensation and Final Withholding Taxes, the following requirements shall be

complied with:

a) On BIR Form No. 1604-CF

Type of Taxpayer
Mandated-users
of Electronic

Type of Form

Old consolidated

Version of Form

Filing Facility

. form July 2018 -
Fil FPS Facilit
lling and (BIR Form No. (ENCS) eFPS Facility

Payment System 1604-CF)

(eFPS)

Mandatec!-users New separated Offline
of Offline forms January 2018 eBIRForms
eBIRForms (BIR Form Nos. ¥ Package

Package 1604C/1604F) g
New separated Offline
Manual Filers forms January 2018 eBIRForms
(BIR Form Nos. Package
1604C/1604F) g

b) On BIR Form No. 1604-E

Type of Taxpayer
Mandated-users
of Electronic

Type of Form

Version of Form

Filing Facility

Filing and Old July 2018 eFPS Facility
(ENCS)
Payment System
(eFPS)
Mandated-users
ffli
of Offline New January 2018 eBCI)RFl)nr(rens
eBIRForms (ENCS) Package
Package g
Offline
Manual Filers New January 2018 eBIRForms
(ENCS)
Package

Taxpayers who have already filed their tax returns online through the facilities of eFPS
and Offline eBIRForms Package need not submit hard copies thereof to the RDO

where they are duly registered.
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RMC No. 22-2021,
February 18, 2021
This provides for
the Reportorial
Requirements on
the Exemption
from DST Relief for
qualified loans
pursuant to RR No.
24-2020.

RMC No. 26-2021,
February 24, 2021
This extends the
submission of
summary listing in

relation to RMC No.

22-2021.

BIR ISSUANCES

Covered institutions on the exemption from documentary stamp tax (DST) of loans
extended or restructured granted, shall submit in hard and soft copy, a summary
listing of all pre-existing loans, pledges and other instruments as of September 15,
2020 (effectivity of RA No. 11494) which were granted extension of payment and/or
maturity periods based on the following format:

Summary Listing of Pre-Existing Loans, Pledges and Other Instruments with
Granted Extension of Payment and/or Maturity Periods
as of September 15, 2020

Borrower | Type of Date of Loan Document Due date Amount | Amount of
Instrumment | Agreement/Promi | Reference Number Original | Extended | of Loan/ | DST
ssory Note, {Account Pledze | exemption
Pledges, etc. | ID/Reference ID, as
| applicable)
2.
3

The summary of listing shall be submitted in soft and hard copy to the
RDO/LTS/LTDO where the taxpayer is registered within sixty (60) days from
December 31, 2020, and within fifteen (15) days from the date of receipt, the
RDO/LTS/LTDO shall submit a soft copy to the BIR National Office, through Audit
Information, Tax Exemption and Incentives Division (AITIED).

The deadline of submission of the summary of listings of all pre-existing loans,
pledges and other instruments which were granted extension of payment and/or
maturity periods in relation to RR No. 24-2020 implementing Section 4(uu) of RA
No. 11494, is hereby extended until March 31, 2021, to give covered institutions
ample time to submit to the RDO/LTS/LTDO where the taxpayer is registered.
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RMO No. 8-2021,
January 27, 2021
This provides for the
New Policies and
Procedures in the
Issuance of Notice of
Denial of the
application for
compromise
settlement cases.

BIR ISSUANCES

The Polies and Procedures for the Notice of Denial (NOD), Certificate of
Availment (CA) and Authority to Cancel Assessment (ATCA) are now governed
as follows:

a) NOD involving basic deficiency of:

- P500,000 and below shall be signed by the concerned Regional
Director; and

- more than P500,000 basic tax shall be signed by the Commissioner of
Internal Revenue.

b) The CA shall be signed by:

- the Assistant Commissioner of the Large Taxpayers Service for large
taxpayers cases; and
- the Assistant Commissioner of the Collection Service for other cases.

The duly signed CA with its entire docket shall be transmitted back to the
concerned office having jurisdiction thereto and shall prepare the
corresponding Notice of Lifting on the issued Warrants and Notices.

ATCA shall be signed by the concerned Regional Director or the Assistant
Commissioner where the case originated.
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SEC-OGC Opinion No.
21-01, January 18,
2021

The 2 remaining
members of the Board
cannot fill-up the
vacancies left by the
three (3) other
members who all
resigned, on the
ground that the
remaining 2 trustees
will no longer
constitute a quorum
of the Board.

SEC ISSUANCES

The Counsel for Cebu Green Peaks Development Inc. wrote a letter to the SEC
for an opinion on how The Padgett Place Condominium Corporation (TPPC)
may fill-up the vacancies in the Board of Trustees resulting from the resignation
of some of its members. The Counsel specifically asked for an opinion on how
the vacancies will be filled-up and if it can be filled-up by the two (2) out of its
five (5) members remaining.

The SEC opined that the remaining 2 members of the Board cannot fill-up the
vacancies left by the three (3) other members who all resigned, on the ground
that the remaining 2 trustees will no longer constitute a quorum of the Board
which is required under Section 28 of the Revised Corporation Code (RCC).

The RCC requires that the remaining trustees can fill-up the vacancies of the
Board when: (1) such vacancies were occasioned by reasons other than the
removal by the stockholders or trustees or by expiration of term; and (2) such
remaining trustees still constitute a quorum of the Board. These two conditions
must concur, otherwise, the filling-up of the vacancies must be done by the
stockholders or members in a regular or special meeting for the purpose.

Hence, the filling-up of the vacancies in the Board of Trustee must be done by
the general membership of TPPC Corp. in a regular or special meeting called
for that purpose.
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HIGHLIGHTS

Memorandum No. M-
2021-011, February 2,
2021

Reclassification of
Debt Securities
Measured at Fair
Value to the
Amortized Cost
Category

Memorandum No. M-
2021-012, February 5,
2021

Extension of
Temporary Measures
Implemented in the
Bangko Sentral ng
Pilipinas (BSP)
Rediscounting
Facilities

BSP ISSUANCES

The Monetary Board previously approved the amendments to the guidelines
under Memorandum No. M-2020-022 dated 8 April 2020, which provides that
the reclassification of debt securities shall be implemented in the following
manner:

“A BSFI which avails of the alternative accounting treatment under these
guidelines and intends to revert to Philippine Financial Reporting Standards
(PFRS) 9 shall classify its outstanding debt securities as of the start of the
financial reporting period when such a decision will be made as if the
classification requirements of PFRS 9 had always been applied to the
outstanding debt securities. The cumulative effect of such a reclassification
shall be reflected as an adjustment to each affected component of the BSFI’s
equity at the start of the relevant financial reporting period in its prudential
reports.”

The present Memorandum now allows a BSFI to adopt the alternative
accounting treatment in its audited financial statements: Provided, That this is
made in accordance with the provisions of Securities and Exchange
Commission Memorandum Circular No. 32 dated 17 November 2020

The Memorandum provides for the approval of the extension of the temporary
measures implemented in the BSP's rediscounting facilities until 30 April 202I,
subject to further extension as may be approved by the Monetary Board. This
includes:

a. Reduction of the term spread on Peso rediscounting loans,
relative to the BSP's Overnight Lending Rate, to zero, regardless
of maturity (i.e. 1to 180 days);

b. Reduction of the term spread on rediscounting loans under the
Exporters' Dollar and Yen Rediscount Facility (EDYRF);

c. Acceptance for rediscounting with the BSP under the EDYRF of
the USD and JPY-denominated credit instruments related to the
economic activities enumerated in Department of Trade and
Industry Memorandum Circular No. 20-08 dated 20 March
2020, except for loans to banks and capital markets; and
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HIGHLIGHTS

BSP Circular No. 1109,
February 4, 2021
Amendments to the
Regulations on
Investments
Management
Activities

Circular Letter No. CL-
2021-013, February
10, 2021
Dissemination of
AMLC Regulatory
Issuances on the
Amendments to

BSP ISSUANCES

d. Acceptance for rediscounting with the BSP of credit instruments
compliant with the requirements on eligible papers and
collaterals under Section 282 of the MORB, which were granted
one-time sixty (50)-day grace period or longer as may be
mutually agreed by the parties, pursuant to Section 4(uu) of the
Bayanihan to Recover as One Act.

This Circular provides the approved amendments to the regulations under the
Manual of Regulations for Banks (MORB) and the Manual of Regulations for
Non-Bank Financial Institutions (MORNBFI) to reduce the minimum size of and
account, and expand the securities eligible as investment outlet for
commingled funds under investment management.

Minimum size of each investment management account (IMA)

BSFIs may determine the minimum amount that should be maintained by a
client in an IMA, provided that the same shall be at least e P100,000.

Commingling of funds

The investment of each of the IMAs in the commingled fund shall at least be
P100,000, and the commingled funds shall only be invested in (i) securities
directly issued by the Philippine National Government, (ii) exchange-traded
equities and fixed income securities| and commercial papers , Provided, That
these securities/papers are registered with the Securities and Exchange
Commission, (iii) securities issued by banks incorporated in the Philippines,
except those issued through the trust units or (iv) securities issued by other
sovereigns that are exempt from registration under Section 9(b) of the
Securities Regulation Code.

This Circular is issued to disseminate to all BSFIs the following AMLC regulatory
issuances (ARI) relative to the amendments to certain provisions of the 2018
IRR of the AMLA, as amended, targeted financial sanctions (TFS) related to
proliferation of weapons of mass destruction (WMD) and proliferation
financing (PF), and amendments to certain provisions of ARI No. 4, series of
2020.

This contains amendments to the 2018 IRR of the AMLA, as amended, which
include the following, among others:
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Certain Provisions of
the 2018
Implementing Rules
and Regulations (IRR)
of the AMLA, as
amended

Circular Letter No. CL-
2021-015, February
17, 2021

Announces the
celebration of
Banker’s Institute of
the Philippines, Inc.
(BAIPHIL) Training and
Development Week

BSP ISSUANCES

a. expansion of the list of covered persons to include real estate
developers and brokers as well as the offshore gaming operators and
their service providers;

b. inclusion in the list of unlawful activities the violations of Section 19
(A)(3) of Republic Act No. 10697, otherwise known as the “Strategic
Trade Management Act”, in relation to the proliferation of weapons
of mass destruction (WMD) and its financing and Section 254 of
Chapter I, Title X of the National Internal Revenue Code of 1997, as
amended); and

c. the additional authority of the AMLC to apply for the issuance of a
search and seizure order or a subpoena ad testificandum and/or
subpoena duces tecum with any competent court, in the conduct of
its investigation; and to implement TFS in relation to the proliferation
of WMD and its financing including ex parte freeze.

It also provides amendments to ARI No. 4, specifically incorporating provisions
relating to the implementation of TFS for PF, such as the legal basis of TFS
related to terrorism and terrorist financing, list of AMLC resolutions/freeze
orders (FOs) to implement TFS, directive and coverage of the FOs, who needs
to comply with the TFS, and filing of detailed return before the AMLC. It also
provides new chapters to cover administrative remedies (Chapter 5),
authorized dealings and exemptions (Chapter 6), TFS related to PF (Chapter 7),
and sanctions (Chapter 8).

This Circular announces the celebration of BAIPHIL Training and Development
Week.

Pursuant to Presidential Proclamation No. 1248 dated 06 March 2007, the
Bangko Sentral ng Pilipinas highly encourages all banks to support the
programs and activities of the BAIPHIL in celebration of the BAIPHIL Training
and Development week on 08 to 13 March 2021.

The BSP recognizes the integral role of the BAIPHIL in delivering quality training
programs to foster innovation and sustainable growth in the Philippine banking
sector. The BAIPHIL, through its continuing education, research, and
information exchange programs, is regarded as a committed partner of the
Bangko Sentral in promoting good governance and in enabling the banking
industry to support the country's financial reform agenda.
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HIGHLIGHTS

Legal Opinion No.

2021-04, January 14,

2021

Legal Opinion on
Geographical
Limitation in

accordance with IC

Circular Letter No.
2020-109.

Insurance

Commission Ruling

No. 2021-01,
February 5, 2021
Guidance on the

Application of PFRS
and Circular Letter No.

2020-22.

IC ISSUANCES

The sale of insurance products to OFWs or similarly situated clientele who are
permanent residents of the Philippines, even if they are gainfully employed
outside the Philippines, shall not be considered as “cross-border selling” which
is prohibited under CL No. 2020-109.

The phrase “persons situated within the Philippines” in case of life insurance
under Circular Letter No. 2020-109 may also be construed as referring to
persons who are permanent residents of the Philippines, even if the same are
gainfully employed outside the Philippines.

As regards the Geographical Limitation provision under Section 2 of CL No.
2020-109, it applies to all types of insurance products and not just MRI or other
group life products, such as traditional insurance products and variable unit-
linked (VUL) products. Section 1 of the same Circular pertains to “products,
regardless of amount of premium payable on the policy sold” without making
any distinction as regards the nature or type of the insurance products.

The IC ruled that the company is enjoined recognize Membership Fee
Receivables in the Financial Statements and value its reserves using the Total
Contract Value, especially for yearly renewable contracts as this approach
would allow simpler valuation of reserves.

HMO companies are allowed not to avail of the relief based on CL No. 2020-
100 on the Valuation Standards for HMO Agreement Liabilities.

IC CL No. 2020-22-Addendum provides that the data maintenance is a must.
The company should already have 2-3 years data for yearly renewable policies
since it is imperative for each company to keep these records for businesses
operations. In fact, these data are used to determine the price of HMO
agreements. Thus, the company is enjoined to adopt the retrospective
approach as provided under PAS | paragraphs '19 and 22, otherwise provide
proof why the company cannot comply with the standard.
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Circular Letter No.
2021-06, January 26,
2021

Guidelines on the
Electronic Submission
of Requests for
Investment Approval,
Compliance with
Security Deposit
Requirements and
Filing of Reportorial
Requirements

This Circular seeks to provide simplified, streamlined and automated standards
measures and procedures in delivering efficient services for requests and
reports under Section 1 of this Circular Letter.

The Circular applies to all regulated entities and other financial institutions with
the following submissions:
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Report on Investments Made and Sold or Disposed of;
Report on Derivative Transactions;

Statement of Capital, Reserves, and Surplus Investments;
Report on Material Related Party Transactions;
Statement of Rental Income

Report on Investments held under IMA;

Request for Approval of Investments; and

Compliance with Security Deposit Requirements.

All regulated companies and all concerned financial institutions shall
electronically submit applications and reports with the following general
requirements:

Cover Letter in PDF format with electronic signature of the authorized
officer;

Filing Fee; and

Supporting Documents.

The Documentary Requirements are as follows:

a)
b)
c)
d)

Report on investments Made and Sold or Disposed of;
Report on Derivative Transactions;

Statement of Capital, Reserves and Surplus Investments;
Report on Material Related Party Transactions;
Statement of Rental Income;

Report on Investments held under IMA;

Application for Approval of Investments; and
Compliance with Security Deposit Requirements.

All submissions shall be considered officially received once the ISD releases an
email acknowledging the receipt of documentary requirements. A reply letter
for requests of investmént approval and compliance with security deposit
requirements shall be released electronically within the prescribed number of
processing days from the date of receipt of complete documents and proof of
payment of filing fees.

DISCLAIMER: The contents of this Insights are summaries of selected issuances from various government agencies, Court
decisions and articles written by our experts. They are intended for guidance only and as such should not be regarded as a

substitute for professional advice.




IC ISSUANCES
HIGHLIGHTS

Circular Letter No.
2021-09, February 16,
2021

Guidelines on
Electronic Commerce
of Pre-need

Companies.

This Guidelines applies to pre-need companies engaging in electronic
commerce of their pre-need products.

Information on the Website
Pre-need companies engaging in electronic commerce through its website
shall:

a) Provide consumers with sufficient information to make an informed
choice about whether and how to complete a transaction;

b) Ensure that their marketing practices, information and links on their
web sites are current, accurate and not deceptive or misleading to
consumers, and that all objective claims can be substantiated;

c) Identify themselves on their websites and provide information about
their policies, including to whom consumers should direct claims, ask
questions, register complaints, and obtain support related to the pre-
need contract or services available through the sites.

Contract Formation and Execution

The Circular Letter requires that the pre-need companies shall ensure that
consumers are well-informed about the pre-need products they sell, by making
the information about the products available and ensure that all terms and
conditions related to the transactions are available to consumers, prior to
conclusion of transactions. Pre-need companies should prevent the
consequences of errors considering that consumers themselves complete the
pre-need application form on the internet. The exclusions and limitations must
be highlighted or provided in a separate section for it and consumers must be
required to confirm that they have read and understood the said information.
Pre-need companies should make available on the website the contract form
which the consumer may read information on the complete terms and
conditions.

Information Technology Facilities

Applications for authority to issue pre-need contacts in electronic form shall be
supported by a certification under oath that there is an established safeguards
over the data processing systems to ensure that information are protected
against unauthorized access, alteration, destruction, and disclosure, as well as
unlawful processing.

Online Privacy and Other Legal Requirements

Pre-need companies shall adhere to the relevant provisions of the Data Privacy
Act of 2012 and other applicable laws with respect to the personal information
collected. The privacy policy should be easily accessible on the home page of
their website or at a reasonably early stage of consumers’ navigation.
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Circular Letter No.
2021-10, February 16,
2021

Guidelines on
Electronic Commerce
of HMO Products.

Complaint Handling and Dispute Resolution

Pre-need companies are required to provide consumers with access to fair,
timely and effective means to resolve problems with any transaction, which
should be easily accessible online and offline, available to consumers free of
charge, easy to use, acknowledges complaints within seven (7) business days
of receipt, and records and monitors complaints. Unresolved complaints
should be referred to the Insurance Commission through the Public Assistance
and Mediation Division.

Pre-need companies shall ensure that the Philippines shall retain jurisdiction
over electronic pre-need contracts regardless of the location of its data servers.

Transitory Application

Pre-need companies who are already engaging in electronic commerce shall
be given six (6) months to comply with this Circular and submit the
documentary requirements under Section 17.2 to IC for approval, otherwise,
the pre-need products sold online shall no longer be allowed to be sold after
the said period.

This Guidelines applies to Health and Maintenance Organizations (HMOs)
engaging in electronic commerce of their HMO products.

Information on the Website
HMOs engaging in electronic commerce through its website shall:

a) Provide consumers with sufficient information to make an informed
choice about whether and how to complete a transaction;

b) Ensure that their marketing practices, information and links on their
web sites are current, accurate and not deceptive or misleading to
consumers, and that all objective claims can be substantiated;

c) Identify themselves on their websites and provide information about
their policies, including to whom consumers should direct claims, ask
questions, register complaints, and obtain support related to the
HMO agreement or services available through the sites.

Contract Formation and Execution

The Circular Letter requires that HMOs shall ensure that consumers are well-
informed about HMO products they sell, by making the information about the
products available and ensure that all terms and conditions related to the
transactions are available to consumers, prior to conclusion of transactions.
HMOs should prevent the consequences of errors considering that consumers
themselves complete the pre-need application form on the internet. The
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IC ISSUANCES
HIGHLIGHTS

exclusions and limitations must be highlighted or provided in a separate section
for it and consumers must be required to confirm that they have read and
understood the said information. HMOs should make available on the website
the contract form which the consumer may read information on the complete
terms and conditions.

Information Technology Facilities

Applications for authority to HMO policies in electronic form shall be supported
by a certification under oath that there is an established safeguards over the
data processing systems to ensure that information are protected against
unauthorized access, alteration, destruction, and disclosure, as well as
unlawful processing.

Online Privacy and Other Legal Requirements

HMOs shall adhere to the relevant provisions of the Data Privacy Act of 2012
and other applicable laws with respect to the personal information collected.
The privacy policy should be easily accessible on the home page of their
website or at a reasonably early stage of consumers’ navigation.

Complaint Handling and Dispute Resolution

HMOs are required to provide consumers with access to fair, timely and
effective means to resolve problems with any transaction, which should be
easily accessible online and offline, available to consumers free of charge, easy
to use, acknowledges complaints within seven (7) business days of receipt, and
records and monitors complaints. When a consumer and an HMO cannot
resolve a complaint, the guidelines promulgated under Circular Letter No.
2018-14 shall be followed.

HMOs shall ensure that the Philippines shall retain jurisdiction over electronic
pre-need contracts regardless of the location of its data servers.

Transitory Application

HMOs who are already engaging in electronic commerce shall be given six (6)
months to comply with this Circular and submit the documentary requirements
under Section 16.2 to IC for approval, otherwise, the HMO products sold online
shall no longer be allowed to be sold after the said period.
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Circular Letter No.
2021-11, February 17,
2021

Guidelines on the
Adoption of a
Regulatory Sandbox
Framework for
Financial Technology
(FinTech) Innovations
for HMOs and Pre-
need Companies.

IC ISSUANCES

Regulatory Sandbox Definition

A controlled environment with a system set up by a licensed Health
Maintenance Organization (HMO) or pre-need company, as the case may be,
in collaboration with another person, natural or juridical, licensed or not by this
Commission, that allows a small scale and live testing of technological
innovations operating under special circumstance/s, allowance/s, and/or
other limited and time-bound supervision.

All Regulatory Sandbox that involves the doing of HMO or pre-need business,
or the performance of any act that will require licensing and/or regulation by
this Commission shall be adopted and implemented only upon approval of the
Commission.

Businesses not regulated by this Commission and whose collaboration will
require the performance of acts that will result in business or transactions that
will require licensing, regulation or approval by this Commission, are required
to first comply with existing regulations issued by this Commission, insofar as
applicable, before submitting any application for participation in a Regulatory
Sandbox.

Experimentation Cycle

A Regulatory Sandbox shall be operated in Experimentation Cycle/s that will be
implemented one at a time, and if approved by this Commission, shall last for
a maximum period not exceeding one (1) year, subject to extension for a period
not exceeding six (6) months.

Documentary Requirements/Formal Proposal

Any person/s intending to apply for participation in a Regulatory Sandbox shall
submit a formal proposal and shall submit the following documents to this
Commission's Regulation, Enforcement and Prosecution Division (REPD)
whether in hard copy, flash drive or compact disc:

1. Certified true copy of DTl or SEC registration documents, if applicable;

2. Certified true copy of the signed contract or agreement between the
parties intending to develop any technological innovations within this
Framework, if applicable;

3. Certified true copy of signed agreements signifying the consent of the
test subjects;

4. The Applicant's by-laws and constitution, if applicable;

Outline of business modelfor the product, solution or service; and

6. A written projected plan and clear strategy for exit ("Exit Plan") from
the Regulatory Sandbox.

o
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IC ISSUANCES

Application Screening Parameters
In the screening of applications, the following parameters shall be considered
based on the documents submitted:

a. Innovative idea/s;

b. Financial inclusion, indicative that the proposed technological
solution can promote or provide equal opportunity to access
HMO/pre-need services and will increase financial literacy;

c. Consumer benefit and protection;

d. Readiness for testing indicative of the adequate resources to support
the testing and clear methodology and control, among others; and

e. Soundness of the Exit Plan

Other Regulatory Provisions

The REPD shall receive all applications under this Circular Letter and determine
whether or not the required documentation is complete and whether the
applications exhibit the parameters outlined in Section 7 of this Circular Letter.

Upon determination of the completeness, it shall submit its recommendation
to the Insurance Commissioner who will finally determine whether a letter of
approval ("Approval") shall be issued to the successful Applicant, who will be
allowed to operate and proceed with live testing or experiments within the
period contained in Section 6(e)(vii). Afterwhich, the successful applicant shall
submit a monthly written progress and percentage of completion report to the
Commission, through the REPD.

Completion

At the end of the Experimentation Cycle, or if he successful Applicant achieves
the results desired earlier than the end of the Experimentation Cycle, the
successful Applicant shall submit a written Completion Report to the REPD,
which shall contain the overall results and statistics of the testing, An objective
assessment of the potential impact of the technological solution to be scaled
out, and Proof that the sum required per Section 6(0(iii) of this Circular Letter
had already been deposited and earmarked for the purpose
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Published Articles

Business Mirror
Tax Law for Business

IS CREATE THE ANSWER?
By
Irwin C. Nidea, Jr.

Corporate Tax Reform has finally arrived. Last Friday, the President signed CREATE into law. As

expected, it is met with mixed reactions. The law has given tax benefits but has also taken away
some of them.

The corporate income tax rate is reduced from 30 to 20 percent for MSMEs and 25% for all other
corporations. The government hopes to encourage small businesses in the country as well as
attract more foreign direct investments. There are questions however on how to compute
income tax for 2020 since the reduced rate is retroactive starting July 2020 only. It means that
the original 30% income tax rate still applies from January to June of last year. Should the
taxpayer account its income from January to June and July to December and apply the
corresponding rate of 30% and 20%/25% separately, or compute the sum of the annual income
and apply the average rate of 20%/25% and 30% on the entire amount? These are issues that
must be resolved immediately since the filing of income tax returns is due on April 15, 2021,
unless the BIR extends the deadline.
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Also, taking into consideration the difficulties encountered by corporations in 2020 because of
the pandemic, the law allows losses to be carried over for the next five years, instead of the
current three years. The additional allowance of Net Operating Loss Carryover (NOLCO) allows
companies to deduct incurred losses from tax payments for a much longer period. It provides a
lifeline for companies to survive the strong economic tides.

Proprietary educational institutions and hospitals which are non-profit are now taxed 1% only
instead of the previous 10%. Mindful of the tendency of high-net worth individuals to park their
income in other countries, the government is now encouraging them to bring their money back
to the country by exempting foreign sourced dividends from tax. Funds from these dividends
must be remitted into the country and reinvested in the business operations of the domestic
corporation.

CREATE has created the Fiscal Incentives Review Board (FIRB). It has an overarching power over
all government investment agencies. It has the authority to recommend to the President the
fiscal and non-fiscal policies, among others. Companies applying for tax incentives must pass
through it. We also know that a very important feature of the law are the sunset provisions on
companies that are enjoying tax incentives. The government hopes that the sunset provisions
will promote a fair tax incentive system.

The President however, has vetoed some important provisions. First, he did not agree to the
proposed increase of VAT exempt sale of residential lot to P2.5 Million and house and lot to P4.2
Million. According to him, this will benefit those who can actually afford proper housing. This is
also prone to abuse since real estate properties may be subdivided so that their value will fall
within the vat exempt range. Second, the President finds the 90-day period of processing general
tax refunds as a wishful thinking. The crafters of the law may have the good intention of providing
immediate relief to taxpayers whose cash flow is severely drained by the slow processing of cash
refunds. But the President knows the reality on the ground. Revenue officers will find it
cumbersome to process claims for refund within 90 days. Third, he rejected the immense power
given to a sitting President to unilaterally exempt an Investment Promotion Agency from the
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power of the FIRB with respect to the review and approval of applications for incentives.
According to him, this provision will give a President immense power that may be used for
political gains. Finally, the President rejected automatic approval of applications for tax incentives
if the same is not acted within twenty days. This raises a red flag for red tape and corruption.

The government obviously wants to jumpstart the economy by enacting this revenue eroding
measure. It aims to equip businesses with more cash to spend for capital. Covid-19 is surging.
The economy is dying. It may not be perfect, but hopefully CREATE will give companies a new
lease on life.
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