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Unavailability of the eFPS requires Taxpayers to manually file and pay on or before the tax
due dates in order not to incur penalties and surcharges due to late filing.

Taxpayer was required to pay for penalties and surcharges by BIR because of its two-day late
filing of its annual income tax return. The Taxpayer posits that the delay was beyond its control
and due to the downtime, glitch and unavailability of eFPS. Moreover, it asserts that it followed
the procedure laid down by RMC No. 20-2015 which provides for alternative steps to protect the
taxpayer from the assessment of penalties. On the other hand, BIR posits that the claim has no
factual and legal basis because the law sanctions the penalties for late payment of taxes.

CTA has held that RMC No. 20-2015 is not applicable to taxpayers filing BIR Form No. 1702RT,;
and the applicable issuance is RMC No. 14-2015. The latter RMC provides for the alternative
procedure in case the ITR is not submitted via eFPS, which is to manually file the ITR and pay to
Authorized Agent Banks (AAB)/Collection Agents (CA), in the RDO where it is registered. Then it
should also file on or before the due dates of the respective returns and attach the proof of
unsuccessful eFPS attempts, then RE-FILE ELECTRONICALLY within fifteen (15) days after the
statutory deadline.

Hence, the imposition of penalties and surcharges was properly made by BIR, and the Taxpayer
is not entitled to the claim of refund. (BAP Credit Bureau, Inc. v. Commissioner of Internal
Revenue CTA Case No. 9570, April 8, 2019)

The reckoning point of the 120-day period within which the BIR should decide on the
administrative claim for refund of the Taxpayer begins at the time the latter files such claim.

Taxpayer posits that the reckoning period of the 120-day period starts upon the completion of the
submission of supporting documents, or May 9, 2017, giving BIR until September 6, 2017 to
decide on the Petition, and until August 2, 2017 to elevate the claim to CTA Division. On the other
hand, BIR posits that the reckoning period starts at the time of filing the claim, or November 29,
2016, or until March 29, 2017 to decide or act on the claim, and until April 28, 2017 to file its
appeal before the CTA Division. Ultimately, Taxpayer appealed the decision to CTA En Banc.

CTA En Banc has held that CTA Division correctly dismissed the Petition because the Taxpayer
failed to observe the 120-day period within which to file the judicial claim. Pursuant to RMC No.
54-2014 and jurisprudence, the Taxpayer is required, at the time it files its claim, to complete its
supporting documents and attest that it will no longer submit any other document to prove its
claim.

A taxpayer must prove not only his entitlement to a refund but also his compliance with the
procedural due process as non-observance of the prescriptive periods within to file the
administrative and judicial claims would result in the denial of the claim. (Kodec Precision, Inc. v.
Commissioner of Internal Revenue, CTA EB No. 1762, April 8, 2019)
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Suppliers’ erroneous shifting of input VAT to Renewable Energy (RE) developers entitle
the latter to reimbursement from the former, and not from the government.

Taxpayer filed an administrative claim from BIR for its alleged unutilized input VAT for the third
quarter of 2012. Taxpayer based its claim on R.A. No. 9513, which provides tax incentives to
encourage private investments in renewable energy (RE) projects by granting VAT zero-rating to
their purchases of domestic goods, property of goods necessary for the development,
construction or installation of its plant facilities. BIR did not respond to the administrative claim,
which led its elevation to CTA Division. Nevertheless, CTA Division denied the claim for lack of
merit.

CTA En Banc has held that the above-mentioned law not only entitle RE developers to VAT zero-
rating of its output VAT, but also on its input VAT on purchases. In the case of Coral Bay Nickel
Corporation v. CIR, RE developers should not pay any input VAT on its purchases from its
suppliers; any amount of input VAT paid by RE developers can be reimbursed from the supplier
due to mistake, and not from the government.

Here, the transactions paid by Taxpayer from the suppliers include the shifting of input VAT.
Therefore, the Taxpayer must ask for reimbursement from its suppliers in proportion to its
erroneous payment of input VAT, and not from BIR. (Hedcor, Inc. v. Commissioner of Internal
Revenue CTA EB No. 1761, April 8, 2019)

Note: Justice Manahan in her Dissenting Opinion stated that the claim for refund of excess and
unutilized input VAT is governed by Section 112 of the 1997 NIRC, as amended, and to require
the Taxpayer to seek refund from its suppliers instead from the government which possibly
received such payments is tantamount to imposing new conditions or norms for claims for refund
as provided in the above-mentioned Section, instead of merely interpreting its provisions.
(Hedcor, Inc. v. Commissioner of Internal Revenue CTA EB No. 1761, April 8, 2019)

The Court of Tax Appeals is not bound by the issues specifically raised by the parties but
may also rule upon related issues necessary to achieve an orderly disposition of the case.

BIR assessed the Taxpayer for deficiency taxes. Subsequently, Taxpayer filed its Petition for
Review with CTA Division, and the court partially granted the petition. Subsequently, BIR filed a
Petition for Review before CTA En Banc.

CTA En Banc, in exercising its exclusive appellate jurisdiction, noticed that BIR did not have a
valid Letter of Authority (LOA) to assess the Taxpayer. And although such issue was not raised
by the Taxpayer, Section 1, Rule 4 of the Revised Rules of Court of Tax Appeals (RRCTA) states
that the Court is not bound by the issues specifically raised by the parties but may also rule upon
related issues necessary to achieve an orderly disposition of the case. Therefore, CTA En Banc
has the authority to consider in its decision the question on scope of authority of revenue officers
who were named in the LOA even though the parties had not raised the same in their pleading or
memoranda. (Commissioner of Internal Revenue v. Wellington Investment & Manufacturing
Corporation CTA EB No. 1773, April 11, 2019)
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Confirmation Letter from PEZA or SBMA is sufficient to prove customers’ coverage within
the VAT Zero Rating under such respective laws.

The Court of Tax Appeals, in relation to Section 112 of NIRC, laid down the requisites that must
be satisfied, to wit:

that the taxpayer is VAT-registered,;

that the claim for refund was filed within the prescriptive period,;

that there must be zero-rated or effectively zero-rated sales;

that input taxes were incurred or paid;

that such input taxes are attributable to zero-rated or effectively zero-rated sales; and
that the input taxes were not applied against any output VAT liability.

o0k whNE

First, Taxpayer is a VAT-registered entity as evidenced by its TIN and COR. Second, CTA held
that the Petition was filed on time. Third, the existence of sales to PEZA and SBMA registered
corporation through a Confirmation Letter from PEZA or SBMA proves the existence of VAT Zero-
rated sales. And fourth, fifth and sixth, input taxes were incurred and paid as evidenced by certified
true copies of sales invoices for purchases of goods, and BOC Import Entry and Internal Revenue
Declarations with confirmation receipts evidencing payment of VAT for imported goods. Moreover,
the input taxes claimed were attributable to zero-rated sales of Taxpayer and not applied to its
output taxes.

Therefore, Taxpayer is entitled to its claim for VAT refund for its zero-rated transactions that
complied with the above-discussed requisites. (Colt Commercial, Inc. v. Commissioner of Internal
Revenue CTA Case No. 9340, April 10, 2019)

The CTA has jurisdiction to determine the validity and/or constitutionality of rules and
regulations, and other administrative issuances of the BIR.

The taxpayer argues that the CTA has the power to rule on the validity of RMC No. 90-2012,
which imposed the excise tax rate of P20.57 for alcoholic products in bottle and in can. On the
other hand, the BIR contends that the authority to declare an administrative issuance as void is
conferred by the Constitution upon courts of general jurisdiction, and not on courts of special
jurisdiction such as the CTA. Hence, the CTA lacks jurisdiction to declare null and void the
provision of RMC No. 90-2012 imposing excise tax rate of P20.57 on alcoholic products.

The CTA held that it has jurisdiction to determine the validity and/or constitutionality of rules and
regulations, and other administrative issuances of the BIR. The CTA has undoubted jurisdiction
to pass upon the constitutionality or validity of a tax law or regulation when raised by the taxpayer
as a defense in disputing or contesting an assessment or claiming a refund. It may likewise take
cognizance of cases directly challenging the constitutionality or validity of a tax law or regulation
or administrative issuance such as revenue orders, revenue memorandum circulars and rulings.

Nonetheless, the CTA held that RMC No. 90-2012, upon which the BIR anchored its imposition
of a higher rate of excise tax on the taxpayer’s alcoholic products, was issued in valid exercise of
the CIR’s right to interpret tax laws, a power explicitly vested in him under Section 4 of the NIRC,
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as amended. (San Miguel Brewery, v. Commissioner of Internal Revenue, CTA Case No. 9223,
April 11, 2019)

Tax refunds are in the nature of tax exemptions and must be construed strictissimi juris
against the person or entity claiming the refund.

The taxpayer filed with the BIR an administrative claim for refund of or issuance of a tax credit
certificate for its alleged excess and unutilized Creditable Withholding Tax (CWT) for the year
2013. The BIR argued that the burden of proof is on the taxpayer who is charged with the heavy
burden of proving that he has complied with and satisfied all the statutory and administrative
requirements to be entitled to the tax refund.

The Court held that the taxpayer must comply with the three basic requisites for refund of excess
CWT, to wit:

1. The claim for refund must be filed within the two-year prescriptive period as
provided under Sections 204(C) and 229 of the Tax Code, as amended;

2. The fact of withholding must be established by a copy of a statement duly
issued by the payor (withholding agent) to the payee, showing the amount paid
and the amount of tax withheld therefrom; and

3. Theincome upon which the taxes were withheld must be included in the return
of the recipient.

The Court held that the taxpayer’s properly substantiated CWT for CY 2013 is a lot higher than
the tax credits, thus, there is no excess CWT available for refund. The court stressed that the
taxpayer has the burden of proof to establish the factual basis of his or her claim for tax credit or
refund. Tax refunds are in the nature of tax exemptions. As such, they are regarded as in
derogation of sovereign authority and to be construed strictissimi juris against the person or entity
claiming the refund. (Tullett Prebon (Philippines), Inc. v. Commissioner of Internal Revenue, CTA
Case No. 9320, April 12, 2019)

A VAT invoice or receipts are valid proof of zero-rated sales, for the purpose of VAT refund,
provided it indicated the invoice/receipt that it is a VAT registered entity with
corresponding TIN shown.

The taxpayer sold services to various entities registered with the PEZA. It filed with the BIR an
administrative claim for tax refund representing the excess input taxes that are attributable to its
VAT zero-rated sales for the year 2014. The BIR argued that the taxpayer was not able to fully
substantiate its claim by proper documents, such as sales invoices, official receipts and others.

The court partially granted the taxpayer’s claim. The taxpayer failed to prove that one of its clients
is duly registered with the PEZA, thus the corresponding sales were denied VAT zero-rating. The
CTA also emphasized that RR No. 16-05 requires that a statement that the seller is a VAT-
registered person, followed by his TIN, shall be indicated in VAT invoice or VAT official receipt.
Hence, it also disallowed the input taxes being claimed due to the taxpayer’s failure to meet the
substantiation requirements. (Intergraph Process & Building Solutions Philippines, Inc., v.
Commissioner of Internal Revenue, CTA Case No. 9454, April 15, 2019)
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The fifteen-day period granted to the taxpayer to reply to the PAN before a FAN can be
issued is mandatory.

The taxpayer states that the FAN was issued prior to the lapse of the fifteen (15) day period
granted by law to respond to the PAN. Thus, the taxpayer argues that the FAN was issued in
violation of the due process requirement, thereby rendering the FAN void. Petitioner further
argues the fact that the BIR already prepared, finalized and issued the FAN prior to the lapse of
the reglementary period proves that the BIR could not have considered the taxpayer’s reply to the
PAN when it issued the FAN.

The BIR, on the other hand, contends that it has substantially complied with the requirements
under RR 12-99 when it issued the FAN sixteen (16) days after issuance of the PAN to the
petitioner. The BIR also argues that a protest against the PAN is not indispensable, and the fact
of non-protest of the PAN will not render the PAN final and executory.

The CTA noted that the fifteen-day period granted to the taxpayer to reply to the PAN before a
FAN can be issued is mandatory. Time is essential in this entire procedure of administrative
protest because any escalation in the levels of the protest, i.e., FLD/FAN, leaves the taxpayer
with fewer options, such as going to the Court of Tax Appeals on appeal or entering into a
compromise settlement, among others, which all entail financial costs to the taxpayer. Hence, the
period granted to assail the PAN is integral to the right of due process granted by law to the
taxpayer. (Monza SPV-AMC ("Asset Management Co.), Inc. v. Commissioner of Internal
Revenue, CTA Case No. 9153, April 15, 2019)

When guilt is not proven with moral certainty, presumption of innocence must be favored,
and exoneration must be granted as a matter of right.

Taxpayer is charged of the crimes of (1) attempt to evade or defeat the payment of Value-Added
Taxes (VAT); (2) attempt to evade or defeat tax by substantial under-declaration of income tax;
(3) failure to file VAT Return; and (4) failure to supply correct and accurate information in his
Income Tax Return. During the trial, it was admitted that the BIR merely relied on the deferred
revenue account stated in the accused's financial statement then conclude that there is an
undeclared income.

The Court ruled that for lack of supporting documents, the prosecution has failed to convince this
Court that there is undeclared income. The BIR failed to prove the elements of the crimes charged.
Under Sections 254 and 255 of the National Internal Revenue Code of 1997, as amended. "When
guilt is not proven with moral certainty, it has been our policy of long standing that the presumption
of innocence must be favored, and exoneration granted as a matter of right’. (People of the
Philippines vs Arnel Cortez Manaloto, CTA Crim. Case Nos. O-454, O-455, O-456, and O-457,
April 16, 2019)
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Section 40(C)(2)(a) in relation to 40(C)(6)(b) of the NIRC does not require prior BIR ruling
validating an exchange transaction as tax-free.

The BIR assessed the taxpayer for deficiency income tax, VAT and DST for the transfer of assets
of taxpayer to Fortune Tobacco Corporation (FTC) in exchange for the latter's shares. The BIR
contends that the provisions of RR No. 18-2001 are mandatory preconditions for a taxpayer to
avail of the benefits of Section 40(C)(2) of the NIRC, as amended. Specifically, a request for ruling
on such matter, plus a BIR Certification/Ruling affirming the transaction as a tax-free exchange
must be appended to requesting party's audited financial statement and income tax returns during
the year of exchange must first be complied with.

The court ruled that nowhere in Section 40(C)(2)(a) in relation to 40(C)(6)(b) of the NIRC, as
amended, that requires a prior BIR ruling validating an exchange transaction as tax-free before
respondent may reap the benefits of the foregoing provisions. The statute only requires a
corporation to exchange all or substantially all of its property for shares of stock of another
corporation under a legitimate business objective.

Neither RR No. 18-2001 mandates a tax certification or ruling confirming the exchange as being
absolved from tax as a prerequisite for the enjoyment of the benefit conferred under Section
40(C)(2) of the NIRC, as amended. It merely serves as a guide for the BIR to track the basis of a
property and/or shares of stock received through an exchange transaction contemplated by the
foregoing provision in the event of subsequent disposition thereof. (Commissioner of Internal
Revenue vs. Premium Tobacco Redrying & Fluecuring Corporation, CTA EB No. 1755, (CTA
Case No. 8897), April 22, 2019)

The term 'zero-rated sale' shall be written or printed prominently on the invoice or receipt,
is alaw on VAT invoicing requirements for purposes of refund.

Taxpayer appealed the decision of the Court in Division denying taxpayer claim for refund on the
ground that that the ORs issued from July to December 2013 do not bear the words "zero-rated
sale," and ruled to be in violation of the invoicing requirements prescribed by Section 113 of the
NIRC. Taxpayer argues that the ORs were printed and issued strictly in compliance with the new
invoicing requirements and format prescribed under Revenue Regulations (RR) No. 18-2012 and
Revenue Memorandum Order (RMO) No. 12-2013.

The Court ruled that it is explicit from the provisions of Section 113 of the NIRC of 1997 that if the
sale is subject to zero-percent VAT, the term "zero-rated sale" shall be written or printed
prominently on the invoice or receipt. Even prior to the enactment of RR No. 18-2012 and RMO
No. 12-2013, a taxpayer is required to issue an OR for the sale of services, bearing the words
"zero-rated sales" for zero-rated transactions.

Section 113 of the NIRC of 1997 is a law on VAT invoicing requirements for purposes of a refund,
as opposed to RR 18-2012 and RMO No. 12-2013, which are mere regulations intended to govern
the Processing of ATP, ORs, Sis and Other Cls in the Interim Period until On-line ATP System.
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(Maersk Global Services Centres (Philippines), LTD., vs. Commissioner of Internal Revenue, CTA
EB No. 1805 (CTA Case No. 9015), April 29, 2019)

Subsequent submission of supporting documents made by a taxpayer will not move the
commencement of the 120-day period.

Taxpayer filed a petition for review on the decision of the court division granting the Motion to
Dismiss, on the ground that the court division has no jurisdiction over the case since the judicial
claim for refund or tax credit was belatedly filed by taxpayer. The taxpayer contends that the BIR
requested additional documents in support of the administrative claim which extended the period
to file judicial claim.

The Court ruled that under RMC No. 54-2014, the reckoning of the 120-day period has been
withdrawn from the taxpayer, since it requires him at the time of filing of the claim to complete the
supporting documents and to attest that he will no longer submit any other document to prove the
claim; and that the taxpayer is barred from submitting additional documents after filing the
administrative claim. The fact that CIR, instead of deciding on the taxpayer claim, asked for
additional documents is immaterial. Any subsequent submission of supporting documents made
by taxpayer will not move the commencement of the 120-day period. (Asurion Hong Kong Limited-
ROHQ vs. Commissioner of Internal Revenue, CTA EB No. 1736 (CTA Case No. 9593), April 29,
2019)

Any assessment by a Revenue Officer who is not duly authorized to do so, is a complete
nullity.

The BIR appealed the decision of the division cancelling, the FAN, PCL and FNBS issued by the
CIR on the ground that a letter of authority is absent and thus the assessment is done without
authority. The CIR however argues that the taxpayer filed its protest out of time.

The Court ruled that before any revenue officer may conduct an examination and issue an
assessment, there must be a valid grant of authority in his or her favor. The authority of BIR
examiners to conduct audit investigation goes into the validity of an assessment itself; as such,
any assessment arising from the conduct of audit examination of a taxpayer's books of accounts
by a BIR examiner who is not duly authorized to do so, is a complete nullity. Thus, considering
that the Revenue Officers who conducted the examination in this case were not validly authorized
to do so, the assessment issued against taxpayer is void. (Commissioner of Internal Revenue vs.
Catering Professionals, Inc. CTA EB No. 1818 (CTA Case No 8852), April 29, 2019)

Absent the COC from the ERC, petitioner cannot qualify for VAT zero-rating under the
EPIRA law.

Taxpayer appealed the decision of the court division denying the claim for refund of the alleged
unutilized input value-added tax (VAT) on purchases of goods and services for the fourth quarter
of calendar year 2007.
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The Court ruled that pursuant to the EPIRA law and its implementing rules, there is a need for a
company to secure a Certificate of Compliance (COC) from the Energy Regulatory Commission
(ERC) in order to be registered as a generation company and to be able to engage in the
generation of electricity. Once considered as a generation company under the EPIRA law, the
sales of generated power by such generation company shall be VAT zero-rated. Failure to present
a COC before the Courts is fatal to a taxpayer's claim.

In the present case petitioner did not present the COC from the ERC. Accordingly, absent the
COC from the ERC, petitioner cannot qualify for VAT zero-rating under the EPIRA law. (Hedcor
Sibulan, Inc., vs. Commissioner of Internal Revenue, CTA EB No. 1751 (CTA Case 8014), April
29, 2019)

Input VAT deducted as "VAT Refund/TCC Claimed" in a quarter should not form part or
carried over of the excess input vat of the succeeding quarter.

Taxpayer filed a claim for the refund or issuance of tax credit certificate (TCC) in the amount of
P16,939,138.14, allegedly representing unutilized input value-added tax attributable to its zero-
rated sales/receipts for the 1st, 2nd, 3rd and 4th quarters of taxable year 2014.

The Court ruled that although the taxpayer carried over the claimed input VAT of P16,939,138.14,
which includes the excess input VAT credit of P12,670,317.45, to the succeeding quarters up to
the first quarter of TY 2016, the same was deducted as "VAT Refund/TCC Claimed" in the first
quarter of taxable year 2016. As such, the subject claim should no longer form part of the excess
input VAT of P84,006,802.6843 as of the end of the first quarter of TY 2016, which was to be
carried over to the next succeeding second quarter of TY 2016.

However, in taxpayers Amended Quarterly VAT Return for the second quarter of TY 2016,
petitioner reflected the amount of P94,060,638.52 as input tax carried over from previous period,
which is P10,053,835.84 higher than what petitioner was supposed to carry over. Apparently, part
of the subject claim was actually carried over to the next second quarter of TY 2016.
Consequently, the valid excess input VAT attributable to zero-rated sales shall be reduced by
P10,053,835.84. Accordingly, the excess input VAT available for refund or TCC amounts to
P2,616,481.61 (P12,670,317.45 less P10,053,835.84). (Amadeus Marketing Philippines, Inc., vs
Commissioner of Internal Revenue, CTA Case N0.9441, April 30, 2019)

A holding company cannot be classified as a "bank or other financial institution” and be
subject to Local Business Tax.

The City Treasurer's Office of Makati City classified the taxpayer as a "Manufacturer" and
assessed with deficiency local business taxes. The taxpayer filed a protest letter but was denied
by the City Treasurer and reclassified taxpayer as holding company and assessed taxpayer for
deficiency business taxes. Taxpayer claims that as holding company it not subject to local
business tax.
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The Court ruled that in the Michigan Holdings, Inc. vs. The City Treasurer of Makati City, Nelia A.
Barlis, this Court ruled that dividend income is not subject to LBT except when levied on banks
and other financial institutions and it is clear that the taxpayer as a holding company cannot be
classified as a "bank or other financial institution”.

The records of this case do not show that taxpayer is engaged in activities that may be classified
as performing functions similar to a bank or other financial institution as defined by pertinent
regulations. (South China Resources Inc. (now known as “SOCResources, Inc.”) vs. Office of the
City Treasurer and/or Makati City, CTA AC No.197, April 30, 2019)

Page 9 of 9

Copyright © 2019 by Du-Baladad and Associates (BDB Law)
All rights reserved.



